ATTACHMENT 1
REQUEST FOR PARTICIPANT DEROGATION TO MINIMISE PRICING VOLATILITY
FOLLOWING TRIBUNAL DETERMINATION
INTRODUCTION
1

ActewAGL Distribution (ActewAGL) is registered as a distribution network service provider
(DNSP) under section 12(1) of the National Electricity Law (NEL) and clause 2.5.1 of the
National Electricity Rules (NER) to own, control and operate the electricity distribution
system located in the Australian Capital Territory (ACT). The NEL and the NER regulate the
revenue that ActewAGL is permitted to derive from the provision of distribution services.

2

Pursuant to section 91(5) of the NEL, ActewAGL requests that the Australian Energy Market
Commission (AEMC) make a participant derogation that relates to it to minimise pricing
volatility in the coming regulatory years. The draft participant derogation proposed by
ActewAGL is included as Attachment 2.

3

The request follows a similar request by Ausgrid, Endeavour Energy and Essential Energy
(NSW DNSPs) received by the AEMC on 18 July 2016 (NSW DNSPs' Request). The
request is made for the same reasons as the NSW DNSPs' Request. Further, in so far as is
practicable given the differences between the Australian Energy Regulator's (AER's)
distribution determination for ActewAGL of 30 April 2015 (2015 determination), and the
AER's distribution determinations for the NSW DNSPs of 30 April 2015, the manner in
which ActewAGL's proposed participant derogation operates to smooth revenues in respect of
distribution standard control services between regulatory periods is consistent with the NSW
DNSPs' Request.

4

The need for the rule change is brought about by a confluence of events which is unlikely to
be repeated as described in section 4.5 of the NSW DNSPs' Request. The 2015 determination
is currently the subject of judicial review proceedings initiated by the AER in the Full Federal
Court. There is a real chance that, following the conclusion of all review proceedings and
further processes relating to the 2015 determination, the AER will be required to remake the
2015 determination and this will result in a significant adjustment to ActewAGL's average
annual revenue cap for the final year of the 2014-15 to 2018-19 regulatory period (current
regulatory period). This is because, without a rule change, the final year of the current
regulatory period may be the only year in which the remade determination can be reflected.
This could in turn result in significant pricing volatility for electricity consumers in the ACT.

5

Similar to the NSW DNSPs' Request, ActewAGL's proposed participant derogation is
designed to minimise price volatility for consumers in the ACT while providing ActewAGL
with a reasonable opportunity to recover at least its efficient costs for the period 1 July 2014
to 30 June 2019.

6

The proposed participant derogation allows for a portion of the differential in the total annual
revenue requirements in respect of distribution standard control services under the 2015
determination and the remade 2015 determination to be taken out of ActewAGL's smoothed
revenue allowance for the current regulatory period and put into the building blocks for the
subsequent regulatory control period to be recovered in that period. It does not alter the
manner in which the NER operate to require the AER, in determining ActewAGL's revenue
allowance in any remade determination during the current regulatory period, to adjust for any
under or over recovery of revenue during that period relative to the re-determined revenue
requirement amounts.

7

If the AER is required to remake the 2015 determination, there is real chance that this will
also result in changes to ActewAGL's allowable revenues in respect of transmission standard
control services and annual metering services (being the type 5 and 6 metering services
classified as alternative control services and in respect of which annual metering service
charges were specified in the 2015 determination).1 In circumstances where the AER does
not remake the 2015 determination prior to the pricing proposal process for the final
regulatory year of the current regulatory period, there is a risk that the NER could be
interpreted in a way that would not permit any higher revenues from distribution standard
control services, transmission standard control services or annual metering services arising
from the remade 2015 determination to be recovered in the subsequent regulatory control
period. Accordingly, ActewAGL's proposed participant derogation provides for such revenue
increments or decrements to be included in the relevant building blocks in the subsequent
determination in order to provide ActewAGL with a reasonable opportunity to recover at least
its efficient costs (as determined by the AER in the remade 2015 determination).

8

To assist the AEMC in considering this request, included as Attachments 3 to 5 are:

9

8.1

a copy of the NSW DNSPs' Request;

8.2

the draft participant derogation proposed by ActewAGL with the amendments to
the draft participant derogation proposed by the NSW DNSPs (Appendix 1 to the
NSW DNSPs' Request) shown in mark-up; and

8.3

a table explaining the key amendments ActewAGL has made to the NSW DNSPs'
draft participant derogation for the purposes of its proposed participant
derogation.

Further details of the request, and the information required by section 92 of the NEL, are set
out below.

PROPONENT
10

The person making this request for a participant derogation is:
ActewAGL Distribution
ActewAGL House, 40 Bunda Street, Canberra ACT 2600

STATEMENT OF ISSUE
Background
11

ActewAGL is registered as a DNSP under section 12(1) of the NEL and clause 2.5.1 of the
NER to own, control and operate the electricity distribution system located in the ACT.

12

The NEL and the NER regulate the revenue that ActewAGL is permitted to derive from the
provision of distribution services, as well as the process for setting the tariffs to recover that

1

AER, 2015 determination, pp. 16-21 to 16-55 and 16-61.

revenue. Broadly, the AER is required to make a distribution determination applicable to
ActewAGL which is predicated on (among other things):
12.1

decisions on each of the building blocks for each year of the current regulatory
period, which result in the annual revenue requirement for each year (and total
revenue requirement for the period); and

12.2

a decision on the form of the control mechanism (including the X factor) for
standard control services and on the formula that give effect to that control
mechanism.

13

Clause 6.5.9(3) of the NER provides that the X factor must be designed to equalise (in terms
of net present value) the revenue to be earned by the DNSP from the provision of standard
control services over the regulatory control period with the total revenue requirement for the
regulatory control period. The X factor is the mechanism by which the AER is able to
smooth the recovery of the total revenue requirement for a regulatory control period across
the period (that is, rather than limiting the recovery of the annual revenue requirement for a
given year to that year).

14

As a result of amendments made to the NER governing the economic regulation of DNSPs
through the AEMC's Rule Determination, National Electricity Amendment (Economic
Regulation of Network Service Providers) Rule 2012, 29 November 2012, the AEMC
deferred the full regulatory determination process for ActewAGL and the NSW DNSPs for
the 2014-15 to 2018-19 regulatory control period. To allow for a transition to the new rules,
the Savings and Transitional Rules in Division 2 of Part ZW of Chapter 11 of the NER
provided for a two stage process for the regulation of ActewAGL and the NSW DNSPs over
the five year period commencing on 1 July 2014 comprising:
14.1

the transitional regulatory control period, being 2014-15; and

14.2

a further regulatory control period from 2015-16 to 2018-19.

15

As a result, the AER made a place holder distribution determination for ActewAGL for the
transitional regulatory control period, 2014-15, on 16 April 2014.

16

On 30 April 2015, the AER then made a distribution determination for ActewAGL for the
2015-16 to 2018-19 period (i.e. the 2015 determination). The 2015 determination was to
apply until 30 June 2019. This has the consequence that the period from the time of the
making of the 2015 determination to the end of the regulatory control period is shorter than in
the usual course.

17

ActewAGL has dual function assets, being high voltage transmission assets within its
distribution network. The AER determined that the transmission pricing rules in Part J of
Chapter 6 of the NER would apply to ActewAGL's dual function assets in the current
regulatory period.2 Accordingly, in accordance with clause 6.26 of the NER, in making the
2015 determination the AER divided the revenue calculated under Part C of Chapter 6 into a
portion relevant to ActewAGL's transmission standard control services provided by its dual
function assets and a portion relevant to the other standard control services provided by
ActewAGL (i.e. its distribution standard control services). As such, in its 2015
determination, the AER determined annual revenue requirements in respect of each of

2

AER, Stage 2 Framework and Approach, January 2014, p. 14.

ActewAGL's distribution standard control services and its transmission standard control
services.
18

The form of control applicable to ActewAGL's provision of distribution standard control
services under the 2015 determination is an average revenue cap.3 This differs from the form
of control applicable to the NSW DNSPs' provision of standard control services being a
revenue cap.

19

On 21 May 2015, ActewAGL applied to the Tribunal for review of its 2015 determination
under section 71B of the NEL. On 26 February 2016, the Tribunal made a determination
under section 71P of the NEL in respect of ActewAGL's application, which set aside the 2015
determination and remitted the matter back to the AER to make the determination again
(Tribunal's decision). At the same time, the Tribunal made similar determinations in respect
of applications for merits review by each of the NSW DNSPs.

20

In ActewAGL's case the Tribunal decided that the AER should remake the following
constituent decisions in accordance with the Tribunal's reasons for decision:
20.1

operating expenditure;

20.2

the service target performance incentive scheme (STPIS);

20.3

return on debt in respect of the introduction of the trailing average approach; and

20.4

estimated cost of corporate income tax (gamma).

21

In addition, the AER directed the AER to consider, and vary (to the extent to which it
considers appropriate) the 2015 determination in such other respects as the AER considers
appropriate having regard to section 16(1)(d) of the NEL in the light of such variations made
to the 2015 determination by reason of the Tribunal's directions with respect to the constituent
decisions referred to above.

22

On 24 March 2016, the AER applied for review of the Tribunal's decision (as well as the
Tribunal's determinations regarding the NSW DNSPs) under the Administrative Decisions
(Judicial Review) Act 1977 (Cth) (ADJR Application). The AER has not sought, and the
Federal Court has not made, an order suspending the operation of the Tribunal's decision
pending the resolution of the AER's application. Possible outcomes of the Federal Court
proceedings include the following:

23

3

22.1

The Court dismisses the AER's application. This would require the AER to
remake the 2015 determination in accordance with the Tribunal's decision.

22.2

The Court upholds in whole or in part the AER's application and refers the matter
back to the Tribunal for further consideration. Following the Tribunal's further
consideration of the matter, the AER may be required to remake the 2015
determination in accordance with a varied determination by the Tribunal.

The judicial review proceedings before the Federal Court and the remittal process before the
AER have the result that there will be a delay in the AER remaking the 2015 determination.
In order to ameliorate the uncertainty that delay would cause for users about applicable prices,

AER's 2015 determination, p. 14-6 (see also pp. 14-13 to 14-14).

on 16 May 2016, ActewAGL gave an undertaking to the AER under section 59A of the NEL
which sets out its tariffs to be applied in the 2016-17 regulatory year (section 59A
undertaking). Under the section 59A undertaking, ActewAGL's tariffs for network use of
system (NUOS) services for 2016-17 have been set so that the applicable tariffs are
ActewAGL's 2015-16 tariffs adjusted for changes in the Consumer Price Index (CPI).
Nature and scope of issue
24

There is a real chance that the AER will be required to remake the 2015 determination either
as a consequence of the Tribunal's decision or some future decision of the Tribunal that is
made in accordance with the orders of the Full Federal Court in the ADJR Application.
While the timing for the AER's remaking of the 2015 determination is unknown, it is likely
that the remade determination will not be in place until after pricing for the penultimate year
of the current regulatory period is set.

25

If the AER is required to remake the 2015 determination, this could result in a significant
increase or decrease in ActewAGL's revenue allowance in the current regulatory period.
ActewAGL's NUOS charges for 2015-16 were set on the basis of the 2015 determination,
while its NUOS charges for 2016-17 were set on the basis of the section 59A undertaking.

26

In respect of distribution and transmission standard control services in remaking the 2015
determination in the current regulatory period, the AER will determine the smoothed or
expected revenue for the remaining year(s) of that period having regard to the net over or
under recovery in previous years of the current regulatory period associated with revenue
differentials under the 2015 determination and the remade 2015 determination; and the
section 59A undertaking and the remade determination. This will occur through the
determination of the X factor which will be applied to the annual revenue requirements
determined by the AER in respect of distribution and transmission standard control services in
the remade 2015 determination in order to determine the smoothed or expected revenue for
the remaining year(s) of the current regulatory period.

27

In circumstances where the remade determination is not in place until pricing for the
penultimate year of the current regulatory period is set, under the applicable NER provisions
this would mean that the remade determination could only impact on prices in the final year
of the current regulatory period. This is because:
27.1

The X factors must be designed to equalise (in terms of net present value) the
revenue to be earned by ActewAGL from the provision of standard control
services over the current regulatory period with the total revenue requirement for
the regulatory control period.

27.2

The X factors (and thus ActewAGL's revenue) in years 1 to 4 of the current
regulatory period could not be adjusted by reference to the total revenue
requirement in the remade determination - the tariffs in those years would already
have been set.

27.3

In the event the allowable revenue in the remade determination differed
significantly from the revenue applicable under the 2015 determination and
pricing specified in the section 59A undertaking, in the absence of the proposed
participant derogation, the AER would be required to provide for ActewAGL to
recover (or return to consumers) the full impact of the remade determination in
the final year of the current regulatory period by adjusting the X factor (and
resultant tariffs) for that year to achieve this. This will have the result that the
smoothed or expected revenue for that year determined under the 2015 remade

determination is significantly higher (or lower) than the revenue allowance
applicable in the previous year, which in turn results in a higher (or lower)
average annual revenue cap and MARt in that year for ActewAGL.
28

The AER adopts a similar smoothing approach in determining the form of control for
metering. As such the revenue impact of the 2015 remade determination would also be
expected to be reflected in the smoothed or expected revenues determined by the AER for use
in establishing, and thus also reflected in, the control mechanism for annual metering services
in the remaining years of the current regulatory period.

29

In the absence of the adjustment to ActewAGL's average annual revenue cap for distribution
standard control services contemplated by the rule change, this could give rise to significant
price shock for consumers in the ACT.

30

The potential for price shock in the absence of a rule change is described diagrammatically in
Figure 1 in section 3.3 of Attachment 1 of NSW DNSPs' Request. In addition, in section
3.3.1 of Attachment 1 of the NSW DNSPs' Request the NSW DNSPs provide illustrative
examples of revenue changes in the absence of a rule change. Those examples apply
similarly to ActewAGL (assuming that consumption for the current regulatory period and
subsequent regulatory control periods is as forecast).

31

As noted above, the Tribunal's decision contemplates that there could be a change in
ActewAGL's STPIS in the remade 2015 determination. Under the average revenue cap
control mechanism applicable to ActewAGL's distribution standard control services, for the
purpose of its pricing proposals ActewAGL's average annual smoothed revenue in year t is
adjusted by an St factor being the STPIS factor sum of the raw s-factors for reliability of
supply and customer service parameters (as applicable) to be applied in year t.4 In the
absence of a rule change there is no clear mechanism under the NER to account for any
change to ActewAGL's STPIS as a result of the remade 2015 determination.

32

In addition, the NER do not clearly permit any higher or lower revenues (as applicable) from
distribution standard control services, transmission standard control services or annual
metering services arising from the remade 2015 determination to be recovered (or returned to
customers) in the subsequent regulatory control period. Accordingly, in the absence of a rule
change there is no clear mechanism under the NER for such revenues to recovered (or
returned to customers) in circumstances where the AER does not remake its 2015
determination until after the pricing proposal process for the final regulatory year of the
current regulatory period.

How the proposed participant derogation addresses the issue
33

4

The proposed participant derogation has been prepared to address the pricing impact of any
higher revenues arising from the remade 2015 determination taking effect in the final year of
the current regulatory period by allowing for a portion of the differential in the total annual
revenue requirements for distribution standard control services under the 2015 determination
and the remade 2015 determination to be taken out of ActewAGL's smoothed revenue
allowance for the final year of the current regulatory period and put into the building blocks
for the subsequent regulatory control period to be recovered in that period.

AER, 2015 determination, p. 14-14.

34

Under the proposed participant derogation, adjustments to minimise price variation in respect
of NUOS charges between regulatory years and regulatory control periods occur through the
annual pricing proposal process for the current regulatory period and by an adjustment to the
building blocks in the distribution determination for the subsequent regulatory control period.

35

The derogation also provides for an adjustment to be made to allow for the
recovery/imposition of the difference between the St factor (STPIS factor) under the 2015
determination and the remade 2015 determination. This is because, as noted above, the
Tribunal's decision contemplates that there could be a change in ActewAGL's STPIS in the
remade 2015 determination.

36

In circumstances where the AER remakes its 2015 determination prior to 1 March of the
penultimate regulatory year of the current regulatory period, the proposed participant
derogation operates as follows:
36.1

the AER determines an adjustment amount based on the differential between the
annual revenue requirements for distribution standard control services in the
remade 2015 determination and the 2015 determination;

36.2

recovery of the adjustment amount is smoothed across the remaining years of the
current regulatory period and the subsequent regulatory control period;

36.3

in the current regulatory period, the portion of the adjustment amount to be
recovered in the subsequent regulatory control period is accounted for in the
annual pricing proposal process; and

36.4

in the subsequent regulatory control period, the portion of the adjustment amount
that was not recovered in the current regulatory period is included as a revenue
increment (if positive) or decrement (if negative) in the building blocks
determined under clause 6.4 of the NER for the first year of the subsequent
regulatory control period.

37

In circumstances where the AER remakes its 2015 determination prior to 1 March of the
penultimate regulatory year of the current regulatory period, the AER also determines an
adjustment amount based on the differential between the St factor between the remade 2015
determination and the 2015 determination. That adjustment amount will be recovered by
ActewAGL (in the case of a positive value) as an increase to ActewAGL's average annual
revenue cap, or imposed as a penalty on ActewAGL (in the case of a negative value) as a
reduction to ActewAGL's average annual revenue cap in the remaining regulatory years of the
current regulatory period through the annual pricing proposal process.

38

In addition, in circumstances where the AER does not remake the 2015 determination until on
or after 1 March of the penultimate regulatory year of the current regulatory period, the
proposed participant derogation allows for the recovery, or bringing to account, of any higher
or lower revenues from transmission standard control services or annual metering services
from the remade 2015 determination in the subsequent regulatory control period.

39

In circumstances where the AER does not remake the 2015 determination until on or after 1
March of the penultimate regulatory year of the current regulatory period, the proposed
participant derogation provides for the following to occur in the subsequent determination:
39.1

adjustment amounts in respect of the differentials between ActewAGL's
allowable revenue for distribution and transmission standard control services
under the remade 2015 determination and the 2015 determination to be included

in the building blocks determined under clause 6.4 of the NER for the first year of
the subsequent regulatory control period; and
39.2

the adjustment amount in respect of the differential between ActewAGL's
allowable revenue for annual metering services under the remade 2015
determination and the 2015 determination to be included in the building block
revenue requirements for annual metering services for the first year of the
subsequent regulatory control period.

40

As described below, the proposed participant derogation also applies in circumstances where
the AER does not remake the 2015 determination.

41

The proposed participant derogation does not alter the rules applying to the AER's calculation
of ActewAGL's annual revenue requirements or smoothed revenue in respect of distribution
standard control services in the remade 2015 determination. Rather, it alters the profile for
the recovery of that revenue. The proposed participant derogation enables ActewAGL to
recover (or return to consumers) the impact of the remade 2015 determination in any
remaining year(s) of the current regulatory period and the subsequent regulatory control
period. By allowing the revenue impact to be recovered (or returned to consumers) over a
longer period, the proposed participant derogation reduces the potential pricing volatility for
consumers.

42

Further detail regarding how the proposed participant derogation resolves the issue of
potential pricing volatility for consumers as a result of changes to revenue allowances in
respect of distribution standard control services between the 2015 determination and remade
2015 determination is set out in section 4.2 of Attachment 1 of the NSW DNSPs' Request.
The illustrative examples provided by the NSW DNSPs in Figures 6 and 7 apply similarly to
ActewAGL (assuming that consumption for the current and subsequent regulatory control
periods is as forecast).

43

ActewAGL's proposed participant derogation does not provide for the smoothing of any
higher or lower revenues from transmission standard control services or annual metering
services from the remade 2015 determination between the current regulatory period and the
subsequent regulatory control period. This is because:

44

43.1

ActewAGL considers that the ability to vary the annual distribution adjustment
amount discussed below should provide sufficient flexibility to address any price
volatility in overall NUOS charges that may otherwise arise from the recovery of
the revenue impact of the remade 2015 determination in respect of transmission
standard control services in the final year of the current regulatory period; and

43.2

unlike with respect to distribution standard control services revenue, ActewAGL
does not expect the revenue impact of the remade 2015 determination in respect
of annual metering services to be significant such that it will cause price volatility
if it is only recovered in the final year of the current regulatory period, should the
AER remake the 2015 determination prior to 1 March of the penultimate
regulatory year of the current regulatory period.

The operation of ActewAGL's proposed participant derogation is described in further detail
below.

NER do not address this issue
45

As discussed on pages 24 to 25 of the NSW DNSPs' Request, the current NER do not address
the issue that is the subject of the proposed participant derogation.

46

The NER do not clearly permit any higher or lower revenues in respect of distribution
standard control services or transmission standard control services arising from the remade
2015 determination to be recovered in the following regulatory control period as a result of
the NER requirements for the setting of X factors in the remade 2015 determination.

47

To enable the recovery of higher or lower revenues (as applicable) in the following regulatory
control period, the AER would have to set X factors that result in smoothed revenues for the
regulatory period, the total of which is less than (or more than) the total revenue requirement
for that period. Clause 6.5.9 of the NER does not permit the AER to set such an X factor.
Further, clause 6.5.9 requires the X factors to be set so as to smooth the total revenue
requirement for a regulatory control period within that regulatory control period.

48

While clause 6.4.3(a)(6) and (b)(6) of the NER provide for revenue increments or decrements
arising from the application of a control mechanism in the previous regulatory control period
to be carried forward and included in the building blocks for the subsequent regulatory
control period, this would not apply to permit ActewAGL to recover a portion of any higher
or lower revenues (as applicable) arising from the remade 2015 determination because there
would be no revenue increments or decrements arising from the application of ActewAGL's
control mechanism. Rather, the NER provides for the higher or lower revenues arising from
the remade 2015 determination to be recovered in the remaining year(s) of the current
regulatory period.

49

The current rules are unlikely to assist the AER in managing the pricing volatility in the
remaining year(s) of the current regulatory period because prices generally must be set to
recover allowed revenues.

50

Further, in the absence of a rule change there is no clear mechanism under the NER to
account for any change to ActewAGL's STPIS as a result of the remade 2015 determination.

51

In addition, the NER do not clearly provide for any higher or lower revenues in respect of
distribution standard control services, transmission standard control services or annual
metering services from the remade 2015 determination to be recovered in the subsequent
regulatory control period.

Participant derogation more appropriate than wider rule change
52

In section 4.5 of Attachment 1 of the NSW DNSPs' Request, the NSW DNSPs describe why
the present circumstances suggest that a rule change applying to them is more appropriate
than a wider rule change that would apply to all DNSPs. The NSW DNSPs note in section
4.5 that the particular circumstances necessitating their proposed rule change only apply to
them and ActewAGL.

53

Having regard to the matters set out in section 4.5 of Attachment 1 of the NSW DNSPs'
Request and for the reasons set out therein, ActewAGL considers that it is appropriate that the
participant derogation proposed by ActewAGL only apply to it, rather than there be a wider
rule change applying to all DNSPs.

DESCRIPTION OF PROPOSED PARTICIPANT DEROGATION
54

The draft participant derogation provided with this request (Attachment 2) sets out proposed
new rules to be included in Chapter 8A of the NER.

55

ActewAGL's proposed participant derogation operates with respect to allowable revenue for
distribution standard control services in a similar manner to that of the NSW DNSPs as
described in section 4 of Attachment 1 to the NSW DNSPs' Request. However, as explained
in the table in Attachment 5, ActewAGL has made changes to the NSW DNSPs' draft
derogation having regard to the different form of control applicable to ActewAGL, to address
revenue recovery with respect to transmission standard control services and annual metering
services and to account for any change to ActewAGL's STPIS as a result of the remade 2015
determination.

56

Similar to the NSW DNSPs' Request, ActewAGL's proposed participant derogation operates
in circumstances where the remade 2015 determination is made by the AER whether prior to
1 March 2018 (2017/18 being the penultimate regulatory year of the current regulatory
period) or on or after that date. In addition, as described below, the proposed participant
derogation still has application if the AER ceases to be under an obligation to remake the
2015 determination, as may be the case if the AER is successful in the ADJR Application.

57

In circumstances where the remade 2015 determination is made by the AER prior to 1 March
2018, ActewAGL's participant derogation requires the following steps:
57.1

Step 1 - determine the adjustment amount in respect of distribution standard
control services and the allocation of this amount between regulatory control
periods and the adjustment amount in respect of the St factor;

57.2

Step 2 - make an adjustment to revenues recovered in the current regulatory
period via the pricing proposal process to account for the portion of the
adjustment amount for distribution standard control services revenue to be
recovered in the subsequent regulatory control period and the portion of the
adjustment amount for that year in respect of the St factor; and

57.3

Step 3 - make any required adjustments in the subsequent regulatory control
period via the building block process to recover the remaining proportion of any
adjustment amount for distribution standard control services in that period.

58

A further description of these steps is provided below.

59

In circumstances where the remade 2015 determination is made by the AER on or after 1
March 2018, ActewAGL's proposed participant derogation requires the following steps:
59.1

Step 1 - determine the adjustment amounts in respect distribution standard
control services, annual metering services and transmission standard control
services;

59.2

Step 2 - make any required adjustments in the subsequent regulatory control
period control via the building block process to recover the full adjustment
amounts in that period. In the case of the adjustments for distribution standard
control services and transmission standard control services this occurs via the
determination of the building blocks under clause 6.4 of the NER. In the case of
the adjustment for annual metering services, this occurs in the calculation of the

building block revenue requirement for those services that is used by the AER in
establishing the individual price caps applicable to those services.
60

A flowchart setting out the operation of the proposed participant derogation with respect to
revenue for distribution standard control services only is provided in Figure 1 overleaf. This
flowchart is based on the flowchart in Figure 4 of Attachment 1 to the NSW DNSPs' Request,
however, has been amended having regard to the differences in ActewAGL's proposed
participant derogation.

Figure 1 - Participant Derogation Flowchart
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NER for the first regulatory year of
the subsequent regulatory control
period
If the remade 2015 determination is
made by the AER on or after 1 March
in the penultimate regulatory year of
the current regulatory period, the AER
must:
 Determine the SRCP distribution
adjustment amount;
 Include the SRCP distribution
adjustment amount as a revenue
increment or decrement (as
applicable) in the building blocks for
the first regulatory year of the
subsequent regulatory control period
that follows the publication of the
remade 2015 determination

Recovery of revenue if the remade 2015 determination is made by the AER prior to 1 March of
the penultimate regulatory year of the current regulatory period
Step 1 - Determine the adjustment amount and the allocation between regulatory control periods
61

In circumstances where the remade 2015 determination is made by the AER prior to 1 March
of the penultimate regulatory year of the current regulatory period, at the time of remaking the
2015 determination, the AER is required to determine the following for ActewAGL:
61.1

the adjustment amounts in respect of distribution standard control services
(distribution adjustment amount) and the St factor (St adjustment amount);

61.2

the expected subsequent distribution adjustment amount (being the proportion of
the distribution adjustment amount that it is expected will be recovered by
ActewAGL in the subsequent regulatory control period); and

61.3

the annual distribution adjustment amount and annual St adjustment amount for
each remaining year of the current regulatory period.

62

Under the proposed participant derogation, the expected subsequent distribution adjustment
amount and the annual distribution adjustment amount are calculated on the basis that the
adjustment amount will be allocated equally over five regulatory years. This is consistent
with the usual five year regulatory control period and incentive elements contained in the
regulatory framework. However, in the current regulatory period, this position can be varied
through the annual pricing proposal process in order to minimise pricing volatility should the
circumstances warrant. Further, since the subsequent distribution adjustment amount is
included in the building blocks in the subsequent regulatory control period, the AER has
flexibility, in determining the X factors and associated smoothed revenues for that period in
accordance with clause 6.5.9 of the NER, to determine the profile of the recovery of that
portion of the adjustment amount over that regulatory control period.

63

The annual St adjustment amount under the proposed participant derogation is the St
adjustment amount divided by the number of remaining regulatory years in the current
regulatory period.

64

The steps which the AER is required to undertake in making the adjustment amount
allocation determination under ActewAGL's proposed derogation are similar to those
described on pages 11 to 13 of Attachment 1 of the NSW DNSPs' Request, except that
ActewAGL's proposed derogation allows for an adjustment for STPIS.5

65

In summary, the steps the AER would be required to take under ActewAGL's proposed
derogation in preparing its adjustment amount allocation determination are as follows:
65.1

5

Determine the distribution adjustment amount - this represents the aggregate
change in net present value terms in the sum of the annual revenue requirements
for distribution standard control services approved by the AER in the remade
2015 determination compared to the sum of the annual revenue requirements
approved by the AER in the 2015 determination for the current regulatory period.

Note that the NSW DNSPs' Request refers to the AER's determination of the annual adjustment amount in describing Step 2.
Since the determination of ActewAGL's analogous annual distribution adjustment amount is also part of the adjustment amount
allocation determination ActewAGL has included it in describing Step 1 for completeness.

13

66

6

7

65.2

Determine the expected subsequent distribution adjustment amount - this
represents the proportion of the distribution adjustment amount included in the
AER's remade 2015 determination that would be recovered in the remaining
regulatory year(s) of the current regulatory period in the absence of a rule change,
but that is targeted to be recovered in the subsequent regulatory control period to
minimise pricing volatility under the proposed participant derogation. It is based
on the default position being determined by dividing the distribution adjustment
amount by 5 and allocating 1/5 to each year of the 5 year allocation period
starting from the year the remade 2015 determination is reflected in pricing. For
example, if the remade 2015 determination governs pricing for the last year of the
current regulatory period, the expected subsequent distribution adjustment
amount would be based on 4/5, or 80%, of the distribution adjustment amount
being recovered in the subsequent regulatory control period and 1/5, or 20%, of
the distribution adjustment amount being recovered in the current regulatory
period.

65.3

Determine the annual distribution adjustment amount for each remaining
regulatory year of the current regulatory period. The annual distribution
adjustment amount is equivalent in net present value terms to the expected
subsequent distribution adjustment amount divided by the number of remaining
regulatory years in the current regulatory period.

65.4

Determine the St adjustment amount - this represents the aggregate change in
STPIS reward or penalty under the remade 2015 determination compared to the
STPIS reward or penalty under the 2015 determination/section 59A undertaking
(excluding the transitional regulatory control period). The transitional regulatory
control period is excluded since the STPIS did not apply to ActewAGL in the
transitional regulatory control period.6 Since the St factor for 2015-16 was set at
zero under the 2015 determination and the St factor implicit in pricing under the
section 59A undertaking was therefore also zero,7 this results in the relevant
adjustment being equal to the sum of the product of the St factor under the remade
2015 determination and forecast demand in the 2015 determination for each
regulatory year in which there was no pricing proposal that gave effect to the
remade 2015 determination. For the years where there is a pricing proposal
which gives effect to the remade 2015 determination, the STPIS reward/penalty
will be calculated in accordance with that remade determination.

65.5

Determine the annual St adjustment amount for each remaining regulatory
year of the current regulatory period. The annual St adjustment amount is
equivalent in net present value terms to the St adjustment amount divided by the
number of remaining regulatory years in the current regulatory period.

The allocation of the expected subsequent distribution adjustment amount from the current
regulatory period to the subsequent regulatory control period takes place via the pricing
proposal process described in Step 2 below. The recovery of the subsequent distribution

AER, Ausgrid, Endeavour Energy, Essential Energy and ActewAGL, Transitional distribution decision 2014-15, April 2014, p.
49.
The 2015 determination provides that the St factors for 2015-16 and 2016-17 are set at zero (AER, 2015 determination, p. 14-14).
Since the section 59A undertaking applied to ActewAGL's tariffs for 2016-17 and the applicable NUOS tariffs under that
undertaking were ActewAGL's 2015-16 NUOS tariffs adjusted for CPI, the St factor implicit in ActewAGL's pricing under the
section 59A undertaking is zero.

adjustment amount in the subsequent regulatory control period takes place via the building
block process in the subsequent determination described in Step 3 below.
67

As noted above, in circumstances where the AER remakes the 2015 determination prior to 1
March 2018, the St adjustment amount is only accounted for in the current regulatory period its recovery/imposition is not smoothed into the subsequent regulatory control period. This is
because, unlike the distribution adjustment amount, ActewAGL does not expect the amount
to be significant such that it will cause price volatility if it is only recovered/imposed in the
final year of the current regulatory period. Further, the ability to vary the annual distribution
adjustment amount discussed below should provide sufficient flexibility to address any price
volatility in overall NUOS charges arising from the application of the St adjustment amount in
the current regulatory period.

Step 2 - Make adjustments to revenues through pricing proposal process
68

The second step under the derogation involves making an adjustment to revenues recovered in
the current regulatory period via the pricing proposal process to account for the portion of the
distribution adjustment amount to be recovered in the subsequent regulatory control period.

69

In the pricing proposal process ActewAGL may propose and the AER may revise (with or
without a proposed variation from ActewAGL) an annual distribution adjustment amount that
is different from the annual distribution adjustment amount determined by the AER in its
adjustment amount allocation determination under Step 1 if the varied annual distribution
adjustment amount would better minimise price variation between regulatory years and
regulatory control periods than the annual distribution adjustment amount (varied annual
distribution adjustment amount).

70

Since ActewAGL operates under an average revenue cap form of control, under ActewAGL's
proposed participant derogation, the adjustment to ActewAGL's control mechanism in the
current regulatory period to provide for the proportion of the distribution adjustment amount
that is to be recovered in the subsequent regulatory control period is made by making an
adjustment to ActewAGL's average annual revenue cap in year t (AARCt). Consequently, it
is necessary to make that adjustment by adjusting the average annual revenue cap in year t
(AARCt) for the average annual distribution adjustment amount or average varied distribution
annual adjustment amount.

71

Under the proposed participant derogation, the average annual distribution adjustment amount
is determined by averaging the annual distribution adjustment amount across forecast demand
for the relevant regulatory year in the remade 2015 determination. Similarly, the average
varied annual distribution adjustment amount is determined by averaging the varied annual
distribution adjustment amount across forecast demand for the relevant regulatory year.

72

In order to account for changes in the STPIS between the 2015 determination and the remade
2015 determination, the derogation also provides for an adjustment to be made to the average
annual revenue cap in year t (AARCt) for the annual St adjustment amount for the relevant
regulatory year. ActewAGL has not provided for a varied annual St adjustment amount
process in the derogation. ActewAGL observes that the ability to vary the annual distribution
adjustment amounts should provide sufficient flexibility to address any price volatility in
NUOS charges that might otherwise arise from the inclusion of the annual St adjustment
amount without variation.

73

Accordingly, ActewAGL's proposed participant derogation provides that for the purposes of a
pricing proposal submitted by ActewAGL for a regulatory year in the current regulatory
period the value of the average annual revenue cap in year t (AARCt) must be:

73.1

reduced or increased by the average distribution annual adjustment amount or
average varied distribution adjustment amount for that regulatory year (where
that amount is positive or negative respectively); and

73.2

reduced or increased by the annual St adjustment amount for that regulatory year
(where that amount is negative or positive respectively).

74

The proposed participant derogation also makes some consequential changes to the operation
of certain of the pricing proposal provisions in Part I of Chapter 6 of the NER.

75

For the avoidance of doubt, the proposed participant derogation provides for adjustments to
the pricing proposals to be made only in the current regulatory period. It does not provide for
adjustments to pricing proposals to be made in the subsequent regulatory control period, but
rather the proportion of the distribution adjustment amount which was not recovered in the
current regulatory period is included as a revenue increment (if positive) or decrement (if
negative) in the building blocks determined under clause 6.4 of the NER for the first year of
the subsequent regulatory control period. The AER can then determine the profile of the
recovery of that portion of the distribution adjustment amount over the subsequent regulatory
control period in determining the X factors and associated smoothed revenues for that period
in accordance with clause 6.5.9 of the NER.

Step 3 - Include the subsequent distribution adjustment amount in the subsequent determination
76

Under Step 3 of the proposed participant derogation process, in the subsequent determination,
the AER is required to:
76.1

determine the subsequent distribution adjustment amount (being the portion of
the distribution adjustment amount that was not recovered in the current
regulatory period); and

76.2

include the subsequent distribution adjustment amount as a revenue increment (if
positive) or decrement (if negative) in the building blocks determined under
clause 6.4 of the NER for the first regulatory year of the subsequent regulatory
control period.

77

The subsequent distribution adjustment amount is the sum of all annual distribution
adjustment amounts or varied annual distribution adjustment amounts that were used to derive
the average annual distribution adjustment amounts or average varied annual distribution
adjustment amounts for the purposes of the adjustments to the average annual revenue cap
made through the pricing proposal process described in Step 2. This is because, as noted
above, the adjustments to the average annual revenue cap under Step 2 were made in order to
account for the portion of the distribution adjustment amount to be recovered in the
subsequent regulatory control period.

78

The subsequent distribution adjustment amount may or may not be equal to the expected
subsequent distribution adjustment amount as determined by the AER in the adjustment
amount allocation determination. That is, the two amounts would be equal (subject to any
present value adjustments) unless a varied annual distribution adjustment amount was applied
in a pricing proposal(s) in the current regulatory period.

79

As noted above, including the subsequent distribution adjustment amount as a revenue
increment or decrement in the building blocks in the subsequent determination8 provides the
AER with the flexibility to determine the profile of the recovery of that portion of the
adjustment amount over the subsequent regulatory control period in determining the X factors
and associated smoothed revenues for that period in accordance with clause 6.5.9 of the NER,
and to address potential price shocks within that period.

80

The determination by the AER of the subsequent distribution adjustment amount is taken to
be a constituent decision for the purposes of clause 6.12.1 of the NER.

Varied annual distribution adjustment amount
81

As noted under Step 2 above, in the pricing proposal process ActewAGL may propose and
the AER may revise (with or without a proposed variation from ActewAGL) a varied annual
distribution adjustment amount that better minimises price variation between regulatory years
and regulatory control periods than the annual distribution adjustment amount determined by
the AER in the adjustment amount allocation determination.

82

The AER must accept the varied annual distribution adjustment amount proposed by
ActewAGL if it is satisfied that the proposed varied annual distribution adjustment amount
would better minimise price variation between regulatory years and regulatory control periods
for ActewAGL's customers than the annual distribution adjustment amount for that regulatory
year set out in the adjustment amount allocation determination. If the AER is not satisfied
that the varied annual distribution adjustment amount would better minimise pricing
volatility, it is not required to accept ActewAGL's proposed variation.

83

In proposing or revising a varied annual distribution adjustment amount, ActewAGL or the
AER (as applicable) needs to take into account:
83.1

the change in the revenue allowance for distribution standard control services
between the fourth and fifth regulatory years of the current regulatory period as a
result of the remade 2015 determination;

83.2

the known and forecast revenues recovered or to be recovered by ActewAGL at
the time of the remade 2015 determination; and

83.3

any other relevant factor.

84

Since the annual distribution adjustment amount is based on the differential between the
annual revenue requirements for distribution standard control services in the 2015
determination and the remade 2015 determination, rather than actual or expected revenues
recovered in the lead up to the remade 2015 determination and there is no smoothing of the St
adjustment amount or revenue impact of the remade 2015 determination for transmission
standard control services, it may be that there is another annual distribution adjustment
amount which better minimises price volatility in tariffs for distribution standard control
services or overall NUOS charges for ActewAGL's customers.

85

As discussed below, if the AER ceases to be under an obligation to remake the 2015
determination, the annual distribution adjustment amount is deemed to be zero, however,
ActewAGL is still able to propose and the AER may revise (with or without a proposed

8

To be indexed by the appropriate discount rate to determine net present value.

variation from ActewAGL) a varied annual distribution adjustment amount if it would better
minimise pricing volatility taking into account the matters set out above.
If the AER ceases to be under an obligation to remake the 2015 determination
86

The proposed participant derogation also applies if the AER ceases to be under an obligation
to remake the 2015 determination. This situation could arise if the Full Federal Court finds in
favour of the AER in its ADJR Application or if the Tribunal is required to remake its
decision and in doing so finds that there are no grounds for review and that the AER's 2015
determination should be reinstated.

87

In circumstances where the AER is not required to remake the 2015 determination, the
proposed derogation provides that all of the adjustment amounts in respect of distribution
standard control services and the St factor are deemed to be zero.

88

However, if the AER is not required to remake the 2015 determination , ActewAGL can
propose in the pricing proposal process for a regulatory year of the current regulatory period
and the AER may revise (with or without a proposed variation from ActewAGL) a varied
annual distribution adjustment amount if it would better minimise pricing volatility. In those
circumstances, the proposed participant derogation still provides for the smoothing of
revenues across regulatory control periods to minimise pricing volatility that might arise, for
example, having regard to pricing pursuant to section 59A undertakings prior to it being
known that the AER was not required to remake the 2015 determination.

Recovery of revenue if the remade 2015 determination is made by the AER on or after 1 March
of the penultimate regulatory year of the current regulatory period
89

The proposed participant derogation also applies if the remade 2015 determination is made by
the AER on or after 1 March of the penultimate regulatory year of the current regulatory
period.

90

If the AER is required to remake the 2015 determination, there is real chance that this will
also result in changes to ActewAGL's allowable revenues in respect of transmission standard
control services and annual metering services. In circumstances where the AER does not
remake the 2015 determination prior to the pricing proposal process for the final regulatory
year of the current regulatory period, the NER do not clearly permit any higher or lower
revenues (as applicable) from distribution standard control services, transmission standard
control services or annual metering services arising from the remade 2015 determination to be
recovered in the subsequent regulatory control period. Accordingly, ActewAGL's proposed
participant derogation provides for such revenue increments or decrements to be included in
the relevant building blocks in the subsequent determination in order to provide ActewAGL
with a reasonable opportunity to recover at least its efficient costs (as determined by the AER
in the remade 2015 determination).

91

In circumstances where the remade decision is made after 1 March 2018, the proposed
participant derogation provides that:
91.1

at the time of making the remade 2015 determination, the AER must determine
the SRCP distribution adjustment amount, the transmission adjustment amount
and the metering adjustment amount;

91.2

the AER must make or remake the subsequent determination (as applicable) so
that:

91.3

91.2.1

the SRCP distribution adjustment amount and transmission
adjustment amount are included as revenue increments (if positive)
or decrements (if negative) in the building blocks determined under
clause 6.4 of the NER for the first regulatory year of the subsequent
regulatory control period that follows the publication of the remade
2015 determination; and

91.2.2

the metering adjustment amount is included as a revenue increment
(if positive) or decrement (if negative) in the building block revenue
requirement for annual metering services for the first regulatory year
of the subsequent regulatory control period that follows the
publication of the remade 2015 determination; and

the determination of each of the SRCP distribution adjustment amount,
transmission adjustment amount and the metering adjustment amount is taken to
be a constituent decision for the purposes of clause 6.12.1 of Chapter 6 of the
NER.

92

With respect to distribution standard control services, in order to place ActewAGL, to the
extent possible having regard to its form of control, in the position it would have been in with
respect to allowable revenue if the remade 2015 determination had applied throughout the
current regulatory period, the proposed participant derogation provides for the SRCP
distribution adjustment amount to be calculated as the sum of the difference for each
regulatory year of the current regulatory period between (1) the value of the average annual
revenue cap (AARCt) calculated in accordance with the remade 2015 determination,
multiplied by the forecast demand for the relevant regulatory year as set out in the 2015
determination; and (2) the value of the average annual revenue cap (AARCt) calculated in
accordance with the 2015 determination, multiplied by the forecast demand for the relevant
regulatory year as set out in the 2015 determination. This is consistent with ActewAGL's
form of control in the current regulatory period pursuant to which ActewAGL, and not
consumers, bears the demand risk. This calculation would also account for any differentials
in ActewAGL's STPIS rewards/penalties between the remade 2015 determination and the
2015 determination.

93

With respect to transmission standard control services, in order to place ActewAGL (to the
extent possible) in the position it would have been in with respect to allowable revenue if the
remade 2015 determination had applied throughout the current regulatory period, the
proposed participant derogation provides for the transmission adjustment amount to be
calculated as the sum of the difference for each regulatory year of the current regulatory
period (excluding the transitional regulatory control period) between (1) the value of the
MARt for transmission standard control services calculated in accordance with the remade
2015 determination; and (2) the value of the MARt for transmission standard control services
calculated in accordance with the 2015 determination. The transitional regulatory control
period is excluded from this calculation because ActewAGL's MAR for the 2015-16 to 201819 regulatory control period will have already been adjusted for the difference between the
annual revenue requirement for transmission standard control services approved for the
transitional regulatory control period in the AER's placeholder distribution determination for
that period9 and the notional annual revenue requirement for the transitional regulatory

9

AER, Ausgrid Endeavour Energy Essential Energy ActewAGL, Transitional distribution decision 2014–15, April 2014, pp. 2932.

control period determined in the remade 2015 determination under clause 11.56.4(h) and (i)
of the NER.
94

The metering adjustment amount is the sum of (1) the building block revenue requirement for
annual metering services for each regulatory year of the current regulatory period set out in or
derived for the purpose of the remade 2015 determination; and (2) the building block revenue
requirement for annual metering services for each regulatory year of the current regulatory
period set out in or derived for the purpose of the 2015 determination.

Expiry
95

The participant derogation is proposed to expire at the end of the subsequent regulatory
control period.

CONTRIBUTION TO THE ACHIEVEMENT OF THE NEO
96

Under the NEL, the AEMC may only make the proposed participant derogation if it is
satisfied that it will or is likely to contribute to achievement of the NEO (section 88 of the
NEL). The AEMC may give such weight to any aspect of the NEO as it considers
appropriate in all the circumstances, having regard to any relevant MCE statement of policy
principles.

97

The AEMC must also take into account the revenue and pricing principles in the NEL in
making the proposed participant derogation as it relates to distribution system revenue and
pricing or regulatory economic methodologies (section 88B and items 25 to 26J of Schedule I
of the NEL).

98

ActewAGL's proposed participant derogation will contribute to the achievement of the NEO
taking into account the revenue and pricing principles for the same reasons as the NSW
DNSPs' Request sets out in section 5 of Attachment 1 of that Request. In summary, the
proposed participant derogation will contribute to the achievement of the NEO as follows:
98.1

minimises price shocks - the proposed participant derogation is designed to
minimise price shocks for ACT consumers by smoothing the recovery of
differentials in revenue requirements in respect of distribution standard control
services under the 2015 determination and remade 2015 determination over the
remaining year(s) of the current regulatory period and the subsequent regulatory
control period. The lessening of price shocks and associated greater pricing
stability ensures electricity consumers are given balanced incentives relating to
the use of electricity services, consistent with the NEO. Any short term
variations in price as a consequence of the remade 2015 determination would not
be caused by increases in cost and are likely to lead to inefficient use of
electricity and inefficient investment in alternative means of supply or generation,
which is contrary to the NEO;

98.2

ActewAGL can recover the revenue that reflects its efficient and prudent
costs and best promotes the achievement of the NEO - the proposed
participant derogation allows ActewAGL to recover the revenue it is entitled to
collect arising from the remade 2015 determination. The Tribunal set aside the
2015 determination on the basis that it was satisfied that to do so would or would
be likely to result in a decision that is materially preferable to the 2015
determination in making a contribution to the achievement of the NEO (section

71P(2a)(c)). The AER is required to remake the 2015 determination in a manner
that will or is likely to contribute to the achievement of the NEO (section 16(1)(a)
of the NEL). Further, in remaking the 2015 determination, if there are two or
more possible reviewable regulatory decisions, the AER is required to make the
decision that will or is likely to contribute to the achievement of the NEO to the
greatest degree (section 16(1)(d) of the NEL). It follows that the remade 2015
determination will contribute to the achievement of the NEO. It further follows
that allowing ActewAGL to recover any differential in revenues in respect of
distribution standard control services, transmission standard control services and
annual metering services, in addition to any differential in ActewAGL's STPIS
rewards/penalties, between the 2015 determination and the remade 2015
determination contributes to the achievement of the NEO;
98.3

certainty - the proposed participant derogation provides certainty over both the
likely increase in allowable revenue that may occur year-on-year which will flow
through to customer pricing through clause 6.18 of the NER and the ability of
ActewAGL to recover the revenue it is entitled to recover following the AER's
remade 2015 determination. The increase in regulatory certainty will
substantially improve the regulatory regime for consumers and ActewAGL by
enabling ActewAGL to invest efficiently in, and consumers to efficiently use,
electricity services having regard to the AER's remade 2015 determination;

98.4

minimises administration costs - as described in the NSW DNSPs' Request
there are limited administration costs from the proposed participant derogation as
it does not create entirely new regulatory processes, but rather the provisions of
the derogation can be given effect to as part of processes that would already
occur, including the remaking of the 2015 determination, the pricing proposal
process and the subsequent determination. There would be no administration
costs to other DNSPs associated with the application of the participant
derogation;

98.5

revenues set above or below efficient levels - the consequence of the AER
remaking its 2015 determination late in the current regulatory period is that in the
absence of the proposed participant derogation allowable revenues for the
remaining year(s) of that period will be set above (or below) efficient levels.
Further, while the derogation seeks to minimise price volatility in those years, it
will remain the case that allowable revenues for those years will be set above (or
below) efficient levels. The derogation also has the consequence that allowable
revenues in the subsequent regulatory control period will be set above (or below)
efficient levels. This has the potential to impact on customer's usage decisions with higher prices potentially resulting in inefficient lower utilisation of the
network and metering services and lower prices potentially resulting in inefficient
increased utilisation (depending on consumers' responsiveness to price signals).
For the reasons set out in the NSW DNSPs' Request, ActewAGL considers that
the proposed participant derogation strikes an appropriate balance between the
objectives of minimising pricing volatility and the setting of efficient prices to
create price signals for economic usage decisions.

EXPECTED BENEFITS AND COSTS, AND POTENTIAL IMPACTS
99

The expected benefits of the proposed derogation are summarised above by reference to the
NSW DNSPs' Request. In particular, the proposed participant derogation contributes to the

NEO by ensuring that ActewAGL can recover the revenue that it is entitled to while also
minimising price shock for ACT consumers.
100

The administrative costs of achieving these benefits are limited because the requirements on
the AER in the proposed participant derogation are incorporated within regulatory processes
already required by the NER or that will be required as a result of the Court's or Tribunal's
decision in respect of the 2015 determination - for example, the remaking of the 2015
determination, the annual pricing proposal process and the making of the subsequent
determination.

101

Due to the adoption of a participant derogation, the potential impact of the rule change is
confined insofar as practicable while addressing the issues of concern being the potential for
price shocks for ACT consumers and the ability for ActewAGL to recover its efficient and
prudent costs.

ATTACHMENT 2
ActewAGL Distribution's proposed participant derogation
Part 15 Derogation granted to ActewAGL Distribution
8A.15 Derogation to provide for price smoothing and address revenue recovery following the
Australian Competition Tribunal’s decision
8A.15.1 Overview
(a)

This participant derogation, rule 8A.15, provides for:
(1)

the smoothing of the recovery by ActewAGL Distribution of the difference
between its annual revenue requirements in respect of distribution standard
control services for each regulatory year in the current regulatory period set out in:
A.

the 2015 determination; and

B.

the remade 2015 determination,

with such adjustments as may be necessary to best minimise price variation
between regulatory years and regulatory control periods;

(b)

(c)

(2)

the recovery or imposition of the revenue attributable to the difference between the
St factor applicable under the 2015 determination in each of the regulatory years
of current regulatory period (excluding the transitional regulatory control period)
for which there was no pricing proposal that gave effect to the remade 2015
determination and that applicable under the remade 2015 determination; and

(3)

the AER ceasing to be under an obligation to remake the 2015 determination, the
smoothing of the recovery of the annual revenue requirements set out in the 2015
determination.

If the remade 2015 determination is made by the AER prior to 1 March of the penultimate
regulatory year of the current regulatory period or the AER ceases to be under an obligation
to make the remade 2015 determination, then:
(1)

clause 8A.15.3 will apply; and

(2)

the smoothing of revenue referred to in clause 8A.15.1(a) will be over:
A.

each remaining regulatory year of the current regulatory period; and

B.

the subsequent regulatory control period.

If the remade 2015 determination is made by the AER on or after 1 March of the penultimate
regulatory year of the current regulatory period, then:
(1)

clause 8A.15.4 will apply;

(2)

this participant derogation provides for the recovery over the subsequent
regulatory control period only of:

(d)

A.

the difference between expected revenues in respect of distribution standard
control services calculated in accordance with the remade 2015 determination
and the 2015 determination derived on the basis of the average annual
revenue cap in the remade 2015 determination and forecast demand in the
2015 determination;

B.

the difference between allowed revenues in respect of transmission standard
control services calculated in accordance with the remade 2015 determination
and the 2015 determination; and

C.

the difference between the building block revenue requirements for annual
metering services set out in, or derived for the purpose of the remade 2015
determination and the 2015 determination.

Definitions for this participant derogation are set out in clause 8A.15.5.

8A.15.2 Expiry
This participant derogation expires at the end of the subsequent regulatory control period.
8A.15.3 Recovery of revenue in the current regulatory period and subsequent regulatory
control period
General
(a)

This clause 8A.15.3 applies if:
(1)

the remade 2015 determination is made by the AER prior to 1 March of the
penultimate regulatory year of the current regulatory period; or

(2)

the AER ceases to be under an obligation to make the remade 2015 determination.

Determination of adjustments
(b)

At the time of making the remade 2015 determination, the AER must make an adjustment
amount allocation determination for ActewAGL Distribution that satisfies the requirements of
clause 8A.15.3(c).

(c)

The adjustment amount allocation determination must determine the following for
ActewAGL Distribution:

(d)

(1)

the distribution adjustment amount;

(2)

the expected subsequent distribution adjustment amount;

(3)

the annual distribution adjustment amount for each remaining regulatory year of
the current regulatory;

(4)

the St adjustment amount; and

(5)

the annual St adjustment amount for each remaining regulatory year of the current
regulatory period.

If the AER ceases to be under an obligation to remake the 2015 determination for ActewAGL
Distribution, then:

(1)

for the avoidance of doubt, the AER is not under an obligation to make an
adjustment amount allocation determination for ActewAGL Distribution; and

(2)

each of the adjustment amounts referred to in clause 8A.15.3(c) are deemed to be
zero for the purposes of this clause 8A.15.3.

Recovery in the current regulatory period
(e)

(f)

For the purposes of a pricing proposal submitted by ActewAGL Distribution for a regulatory
year in the current regulatory period the value of the average annual revenue cap in year t
(AARCt) must be:
(1)

reduced or increased by the average annual distribution adjustment amount or
average varied annual distribution adjustment amount determined in accordance
with clause 8A.15.3(g) for that regulatory year (where that amount is positive or
negative respectively); and

(2)

reduced or increased by the annual St adjustment amount for that regulatory year
(where that amount is negative or positive respectively).

ActewAGL Distribution may propose in a pricing proposal for a regulatory year in the
current regulatory period an annual distribution adjustment amount for that regulatory year
that is different from:
(1)

the annual distribution adjustment amount determined by the AER in its
adjustment amount allocation determination; or

(2)

the deemed annual distribution adjustment amount under clause 8A.15.3(d)(2),

(as applicable) if the proposed annual distribution adjustment amount would better minimise
price variation between regulatory years and regulatory control periods than the annual
distribution adjustment amount referred to in subclauses (1) or (2) taking into account:

(g)

(3)

the change in the revenue allowance for distribution standard control services
between the fourth and fifth regulatory years of the current regulatory period
ending on 30 June 2018 and 30 June 2019 respectively as a result of the remade
2015 determination;

(4)

the known and forecast revenues recovered or to be recovered by ActewAGL
Distribution at the time of the remade 2015 determination; and

(5)

any other relevant factor.

In determining whether to approve a pricing proposal for ActewAGL Distribution for a
regulatory year in the current regulatory period under clause 6.18, the AER:
(1)

must accept the annual distribution adjustment amount proposed by ActewAGL
Distribution under clause 8A.15.3(f) if it is satisfied that the proposed annual
distribution adjustment amount would better minimise price variation between
regulatory years and regulatory control periods for ActewAGL Distribution's
customers than the annual distribution adjustment amount for that regulatory year
set out in the adjustment amount allocation determination or the deemed annual
distribution adjustment amount under clause 8A.15.3(d)(2) (as applicable);

(2)

(3)

may revise the annual distribution adjustment amount proposed by ActewAGL
Distribution under clause 8A.15.3(f) if it is satisfied that the revised adjustment
amount would better minimise price variation between regulatory years and
regulatory control periods for ActewAGL Distribution's customers than:
A.

the annual distribution adjustment amount proposed by ActewAGL
Distribution; and

B.

either the annual distribution adjustment amount for that regulatory year set
out in the adjustment amount allocation determination or the deemed annual
distribution adjustment amount under clause 8A.15.3(d)(2) (as applicable);
and

may revise the annual distribution adjustment amount if ActewAGL Distribution
has not proposed an adjustment amount under clause 8A.15.3(f) and the AER is
satisfied that a revised adjustment amount would better minimise price variation
between regulatory years and regulatory control periods for ActewAGL
Distribution's customers than the annual distribution adjustment amount for that
regulatory year set out in the adjustment amount allocation determination or the
deemed annual distribution adjustment amount under clause 8A.15.3(d)(2) (as
applicable),

taking into account the factors specified in clause 8A.15.3(f)(3) to (5).
(h)

For the purposes of clauses 8A.15.3(e), 8A.15.3(f) and 8A.15.3(g), Chapter 6 is amended for
the remainder of the current regulatory period as follows:
(1)

ActewAGL Distribution is not required to comply with clause 6.18.1A(c) or
6.18.1C to the extent necessary to allow the reduction or increase of the average
annual revenue cap (AARCt) in accordance with clause 8A.15.3(e) by the average
annual distribution adjustment amount for a regulatory year or the average varied
annual distribution adjustment amount for a regulatory year (as applicable), and
the annual St adjustment amount;

(2)

the reference to ‘any applicable distribution determination’ in clauses 6.18.2(b)(7),
6.18.2(b)(8), 6.18.8(a)(1) and 6.18.8(c) will be interpreted to mean the remade
2015 determination as adjusted in accordance with clause 8A.15.3(e) by the
average annual distribution adjustment amount for each regulatory year or the
average varied annual distribution adjustment amount (as applicable), and the
annual St adjustment amount;

(3)

the change to the average annual revenue cap (AARCt) in accordance with clause
8A.15.3(e) by the average annual distribution adjustment amount for a regulatory
year or the average varied annual distribution adjustment amount for a regulatory
year (as applicable) and the annual St adjustment amount is a permitted variation
from the pricing principles set out in clauses 6.18.5(e) to 6.18.5(j);

(4)

clause 6.18.6 does not apply;

(5)

any variation in proposed tariffs caused by the remade 2015 determination and the
change to the average annual revenue cap (AARCt) by the average annual
distribution adjustment amount or the average varied annual distribution
adjustment amount (as applicable) and the annual St adjustment amount will be

deemed to be explained by this derogation for the purposes of clause 6.18.8(a)(2);
and
(6)

if the AER amends a pricing proposal pursuant to clause 6.18.8(b)(2) or 6.18.8(c),
then in addition to the requirements in clause 6.18.8(c1), the AER must have
regard to:
A.

any variation in proposed tariffs caused by the remade 2015 determination;

B.

the change to the average annual revenue cap (AARCt) by the average annual
distribution adjustment amount or the average varied annual distribution
adjustment amount (as applicable) and the annual St adjustment amount
pursuant to this derogation; and

C.

whether the average annual distribution adjustment amount or the average
varied annual distribution adjustment amount (as applicable) in the amended
pricing proposal better minimises price variation between regulatory years
and regulatory control periods relative to the pricing proposal submitted by
ActewAGL Distribution,

and all references in the Rules to the clauses of the Rules referred to in (h)(1) to (6) above
must be interpreted as references to those provisions as amended by this clause 8A.15.3(h).
(i)

If the remade 2015 determination is published on or after 1 March of the penultimate
regulatory year of the current regulatory period, that remade 2015 determination must be
disregarded in applying the provisions of Part I of Chapter 6 as it applies in the current
regulatory period.

Recovery in the subsequent regulatory control period
(j)

Except as otherwise set out in this clause 8A.15.3, Chapter 6 (other than clause 6.5.9(b)(2))
governs the making of the subsequent determination for ActewAGL Distribution.

(k)

In each subsequent determination, the AER must:

(l)

(1)

determine the subsequent distribution adjustment amount for ActewAGL
Distribution; and

(2)

include the subsequent distribution adjustment amount as a revenue increment (if
positive) or decrement (if negative) in the building blocks determined under clause
6.4 for the first regulatory year of the subsequent regulatory control period.

The determination by the AER of the subsequent distribution adjustment amount under clause
8A.15.3(k)(1) is taken to be a constituent decision for the purposes of clause 6.12.1 of
Chapter 6.

8A.15.4 Recovery of revenue in the subsequent regulatory control period only
General
(a)

This clause 8A.15.4 applies if the remade 2015 determination is made by the AER on or after
1 March of the penultimate regulatory year of the current regulatory period.

Determination of the adjustment
(b)

The AER must:

(c)

(1)

at the time of making the remade 2015 determination for ActewAGL Distribution,
determine the SRCP distribution adjustment amount, the transmission adjustment
amount and the metering adjustment amount; and

(2)

make or remake the subsequent determination (as applicable) for ActewAGL
Distribution in accordance with clauses 8A.15.4(d) and 8A.15.4(e).

The determinations by the AER of the SRCP distribution adjustment amount, the
transmission adjustment amount and the metering adjustment amount under clause
8A.15.4(b)(1) are taken to be constituent decisions for the purposes of clause 6.12.1 of
Chapter 6.

Recovery in the subsequent regulatory control period
(d)

Except as otherwise set out in this clause 8A.15.4, Chapter 6 (other than clause 6.5.9(b)(2))
governs the making or remaking of the subsequent determination for ActewAGL Distribution.

(e)

In the subsequent determination or remade subsequent determination (as applicable), the AER
must:
(1)

include the SRCP distribution adjustment amount and the transmission adjustment
amount as revenue increments (if positive) or decrements (if negative) in the building
blocks determined under clause 6.4 for the first regulatory year of the subsequent
regulatory control period that follows the publication of the remade 2015
determination; and

(2)

include the metering adjustment amount as a revenue increment (if positive) or
decrement (if negative) in the building block revenue requirement for annual
metering services for the first regulatory year of the subsequent regulatory control
period that follows the publication of the remade 2015 determination.

8A.15.5 Definitions
In this participant derogation, rule 8A.15:
2015 determination means the distribution determination for the current regulatory period published
by the AER on 30 April 2015 in respect of ActewAGL Distribution.
ActewAGL Distribution means the Registered Participant that is registered by AEMO as a Network
Service Provider in accordance with section 12(1) of the National Electricity Law and clause 2.5.1 of
the Rules to own, control and operate the electricity distribution system located in the Australian
Capital Territory.
adjustment amount allocation determination means the determination made by the AER in
accordance with clause 8A.15.3(b).
annual distribution adjustment amount means the amount for each regulatory year remaining in
the current regulatory period that is equivalent in net present value terms to:
(a)

the expected subsequent distribution adjustment amount; divided by

(b)

the number of remaining regulatory years in the current regulatory period.

annual metering services means the type 5 and 6 metering services classified as alternative control
services, and in respect of which annual metering service charges were specified in the 2015
determination.

annual St adjustment amount means the amount for each regulatory year remaining in the current
regulatory period that is equivalent in net present value terms to:
(a)

the St adjustment amount; divided by

(b)

the number of remaining regulatory years in the current regulatory period.

average annual distribution adjustment amount means, in respect of a regulatory year of the
current regulatory period, the annual distribution adjustment amount divided by the forecast total kWh
for that regulatory year in the remade 2015 determination.
average varied annual distribution adjustment amount means, in respect of a regulatory year of
the current regulatory period, the varied annual distribution adjustment amount divided by the forecast
total kWh for that regulatory year in the remade 2015 determination.
current regulatory period means the regulatory period of five years that commenced on 1 July 2014
and ends on 30 June 2019, which includes the 'transitional regulatory control period' and 'subsequent
regulatory control period' as those terms are defined in clause 11.55.1 of the Rules.
distribution adjustment amount means:
(a)

the sum of the annual revenue requirements for distribution standard control services
approved by the AER in the remade 2015 determination for each regulatory year of the
current regulatory period; less

(b)

the sum of the annual revenue requirements for distribution standard control services
approved by the AER in the 2015 determination for each regulatory year of the current
regulatory period,

subject to such modifications as are necessary to ensure that:
(c)

the sum of the amount referred to in paragraph (b) of this definition and the distribution
adjustment amount,

is equivalent in net present value terms to:
(d)

the amount referred to in paragraph (a) of this definition.

distribution standard control services means standard control services other than transmission
standard control services.
expected subsequent distribution adjustment amount means the amount that it is equivalent in net
present value terms to:
(a)

the distribution adjustment amount; multiplied by

(b)

the factor determined as follows:
(1)

five less the number of remaining regulatory years in the current regulatory
period; divided by

(2)

five.

metering adjustment amount means:
(a)

the sum of the building block revenue requirements for annual metering services for each
regulatory year of the current regulatory period set out in or derived for the purpose of the
remade 2015 determination; less

(b)

the sum of the building block revenue requirements for annual metering services for each
regulatory year of the current regulatory period set out in or derived for the purpose of the
2015 determination,

subject to such modifications as are necessary to ensure that:
(c)

the sum of the amount referred to in paragraph (b) of this definition and the metering
adjustment amount,

is equivalent in net present value terms to:
(d)

the amount referred to in paragraph (a) of this definition.

remade 2015 determination means the 2015 determination of ActewAGL Distribution as remade by
the AER following the Tribunal’s decision.
St adjustment amount means the amount that is equivalent in net present value terms to the sum of:
(a)

the St factor calculated in accordance with the remade 2015 determination; multiplied by

(b)

the forecast total kWh as set out in the 2015 determination,

for each of the regulatory years of the current regulatory period (excluding the transitional regulatory
control period) for which there was no pricing proposal that gave effect to the remade 2015
determination.
SRCP distribution adjustment amount means:
(a)

the sum of:
(1)

the value of the average annual revenue cap (AARCt) calculated in accordance with
the remade 2015 determination; multiplied by

(2)

the forecast total kWh as set out in the 2015 determination,

for each regulatory year of the current regulatory period (excluding the transitional regulatory
control period); less
(b)

the sum of:
(1)

the value of the average annual revenue cap (AARCt) calculated in accordance with
the 2015 determination; multiplied by

(2)

the forecast total kWh as set out in the 2015 determination,

for each regulatory year of the current regulatory period (excluding the transitional regulatory
control period),
subject to such modifications as are necessary to ensure that:
(c)

the sum of the amount referred to in paragraph (b) of this definition and the SRCP distribution
adjustment amount,

is equivalent in net present value terms to:
(d)

the amount referred to in paragraph (a) of this definition.

subsequent distribution adjustment amount means the amount that is equivalent in net present
value terms to the sum of the annual distribution adjustment amounts and/or varied annual distribution
adjustment amounts (as applicable) for each relevant regulatory year in the current regulatory period.
subsequent determination means ActewAGL Distribution's distribution determination for the
subsequent regulatory control period made by the AER.

subsequent regulatory control period means the regulatory control period for ActewAGL
Distribution that immediately follows the current regulatory period.
transitional regulatory control period has the meaning in clause 11.55.1 of the Rules being a period
of one year that commences on 1 July 2014 and ends on 30 June 2015.
transmission adjustment amount means:
(a)

the sum of the value of the MARt for transmission standard control services for each
regulatory year of the current regulatory period (excluding the transitional regulatory control
period) calculated in accordance with the remade 2015 determination; less

(b)

the sum of the value of the MARt for transmission standard control services for each
regulatory year of the current regulatory period (excluding the transitional regulatory control
period) calculated in accordance with the 2015 determination,

subject to such modifications as are necessary to ensure that:
(c)

the sum of the amount referred to in paragraph (b) of this definition and the transmission
adjustment amount,

is equivalent in net present value terms to:
(d)

the amount referred to in paragraph (a) of this definition.

Tribunal’s decision means the decision of the Australian Competition Tribunal in relation to
ActewAGL Distribution's 2015 determination delivered on 26 February 2016, as varied or remade as
a consequence of a decision of the Federal Court or Australian Competition Tribunal applying the
outcome of the judicial review of the Australian Competition Tribunal’s decision delivered on 26
February 2016.
varied annual distribution adjustment amount means an annual distribution adjustment amount
accepted or revised by the AER in accordance with clause 8A.15.3(g).

ATTACHMENT 4
ActewAGL Distribution's proposed participant derogation showing
changes to NSW DNSP's proposed participant derogation
Part 145 Derogations granted to Ausgrid, Endeavour Energy and Essential
EnergyActewAGL Distribution
8A.145 Derogation for the current regulatory control period and subsequent regulatory control
period to provide for price smoothing and address revenue recovery following the Australian
Competition Tribunal’s decision
8A.145.1 Overview
(a)

This participant derogation, rule 8A.145, provides for:
(1)

the smoothing of the recovery by each NSW DNSPActewAGL Distribution of the
difference between theits annual revenue requirements in respect of distribution
standard control services for each regulatory year in the current regulatory control
period set out in:
A.

the 2015 determination; and

B.

the remade 2015 determination,

with such adjustments as may be necessary to best minimise price variations of
network charges between regulatory years and regulatory control periods; and

(b)

(2)

the recovery or imposition of the revenue attributable to the difference between the
St factor applicable under the 2015 determination in each of the regulatory years
of current regulatory period (excluding the transitional regulatory control period)
for which there was no pricing proposal that gave effect to the remade 2015
determination and that applicable under the remade 2015 determination; and

(2)(3)

if the AER ceasesing to be under an obligation to remake the 2015 determination,
the smoothing of the recovery of the annual revenue requirements set out in the
2015 determination by each NSW DNSP taking into account the forecast unders
and overs account balance at the end of the fourth regulatory year of the current
regulatory control period being the regulatory year ending on 30 June 2018.

If the remade 2015 determination is made by the AER prior to 1 March of the penultimate
regulatory year of the current regulatory control period or the AER ceases to be under an
obligation to make the remade 2015 determination, then:
(1)

clause 8A.145.3 will apply; and

(2)

the smoothing of revenue referred to in clause 8A.145.1(a) will be over:
A.

each remaining regulatory year of the current regulatory control period; and

B.

the subsequent regulatory control period.

(c)

(d)

If the remade 2015 determination is made by the AER on or after 1 March of the penultimate
regulatory year of the current regulatory control period, then:
(1)

clause 8A.145.4 will apply; and

(2)

the smoothing of revenue referred to in clause 8A.145.1(a) will be over only the
subsequent regulatory control periodthis participant derogation provides for the
recovery over the subsequent regulatory control period only of:
A.

the difference between expected revenues in respect of distribution standard
control services calculated in accordance with the remade 2015 determination
and the 2015 determination derived on the basis of the average annual
revenue cap in the remade 2015 determination and forecast demand in the
2015 determination;

B.

the difference between allowed revenues in respect of transmission standard
control services calculated in accordance with the remade 2015 determination
and the 2015 determination; and

C.

the difference between the building block revenue requirements for annual
metering services set out in, or derived for the purpose of the remade 2015
determination and the 2015 determination.

Definitions for this participant derogation are set out in clause 8A.145.5.

8A.145.2 Expiry
This participant derogation expires at the end of the subsequent regulatory control period.
8A.145.3 Recovery of revenue in the current regulatory control period and subsequent
regulatory control period
General
(a)

This clause 8A.145.3 applies if:
(1)

the remade 2015 determination is made by the AER prior to the commencement
1 March of the finalpenultimate regulatory year of the current regulatory control
period; or

(2)

the AER ceases to be under an obligation to make the remade 2015 determination.

Determination of adjustments
(b)

At the time of making the remade 2015 determination, the AER must make an adjustment
amount allocation determination for each NSW DNSPActewAGL Distribution that satisfies
the requirements of clause 8A.145.3(c):.

(c)

The adjustment amount allocation determination must determine the following for
ActewAGL Distribution:
(1)

the distribution adjustment amount for the relevant NSW DNSP;

(2)

the expected subsequent distribution adjustment amount for the relevant NSW
DNSP; and

(d)

(3)

the annual distribution adjustment amount for each remaining regulatory year of
the current regulatory control period for the relevant NSW DNSP.;

(4)

the St adjustment amount; and

(5)

the annual St adjustment amount for each remaining regulatory year of the current
regulatory period.

If the AER ceases to be under an obligation to remake the 2015 determination for a NSW
DNSPActewAGL Distribution, then:
(1)

for the avoidance of doubt, the AER is not under an obligation to make an
adjustment amount allocation determination for that NSW DNSPActewAGL
Distribution; and

(2)

the adjustment amount, annual, adjustment amount and expected subsequent
adjustment amount,each of the adjustment amounts referred to in clause
8A.15.3(c) are deemed to be zero for the purposes of this clause 8A.145.3 for that
NSW DNSP.

Recovery in the current regulatory control period
(e)

(f)

For the purposes of Aa pricing proposal submitted by a NSW DNSPActewAGL Distribution
for a regulatory year in the current regulatory control period may only seek to recoverthe
value of the average annual revenue cap in year t (AARCt) must be:
(1)

the annual revenue requirement determined in the remade 2015 determination for
that regulatory year; less

(2)

reduced or increased by the average annual distribution adjustment amount or
average varied annual distribution adjustment amount determined in accordance
with clause 8A.145.3(g) for that regulatory year. (where that amount is positive or
negative respectively); and

(2)

reduced or increased by the annual St adjustment amount for that regulatory year
(where that amount is negative or positive respectively).

A NSW DNSPActewAGL Distribution may propose in a pricing proposal for a regulatory
year in the current regulatory control period an annual distribution adjustment amount for that
regulatory year that is different from:
(1)

the annual distribution adjustment amount determined by the AER in its
adjustment amount allocation determination; or

(2)

the deemed annual distribution adjustment amount under clause 8A.145.3(d)(2),

(as applicable) if the proposed annual distribution adjustment amount would better minimise
price variation between regulatory years and regulatory control periods than the annual
distribution adjustment amount referred to in subclauses (1) andor (2) taking into account:
(3)

the change in annual revenue requirementsthe revenue allowance for distribution
standard control services between the fourth and fifth regulatory years of the
current regulatory control period ending on 30 June 2018 and 30 June 2019
respectively as a result of the remade 2015 determination;

(g)

(4)

the known and forecast revenues recovered or to be recovered by the relevant
NSW DNSPActewAGL Distribution at the time of the remade 2015
determination; and

(5)

any other relevant factor.

In determining whether to approve a pricing proposal for a NSW DNSPActewAGL
Distribution for a regulatory year in the current regulatory control period under clause 6.18,
the AER:
(1)

must accept the annual distribution adjustment amount proposed by the NSW
DNSPActewAGL Distribution under clause 8A.145.3(f) if it is satisfied that the
proposed annual distribution adjustment amount would better minimise price
variations in network charges between regulatory years and regulatory control
periods for that NSW DNSP’sActewAGL Distribution's customers than the annual
distribution adjustment amount for that regulatory year set out in the adjustment
amount allocation determination or the deemed annual distribution adjustment
amount under clause 8A.145.3(d)(2) (as applicable);

(2)

may revise the annual distribution adjustment amount proposed by the NSW
DNSPActewAGL Distribution under clause 8A.145.3(f) if it is satisfied that the
revised adjustment amount would better minimise price variations in network
charges between regulatory years and regulatory control periods for that NSW
DNSP’sActewAGL Distribution's customers than:

(3)

A.

the annual distribution adjustment amount proposed by the DNSPActewAGL
Distribution; and

B.

either the amount annual distribution adjustment amount for that regulatory
year set out in the adjustment amount allocation determination or the deemed
annual distribution adjustment amount under clause 8A.145.3(d)(2) (as
applicable); and

may revise the annual distribution adjustment amount if the NSW
DNSPActewAGL Distribution has not proposed an adjustment amount under
clause 8A.145.3(f) and the AER is satisfied that a revised adjustment amount
would better minimise price variations in network charges between regulatory
years and regulatory control periods for that NSW DNSP’sActewAGL
Distribution's customers than the annual distribution adjustment amount for that
regulatory year set out in the adjustment amount allocation determination or the
deemed annual distribution adjustment amount under clause 8A.145.3(d)(2) (as
applicable),

taking into account the factors specified in clause 8A.145.3(f)(3) to (5).
(h)

For the purposes of clauses 8A.145.3(e), 8A.15.3(f) and 8A.145.3(g), Chapter 6 is amended
for the remainder of the current regulatory control period as follows:
(1)

each NSW DNSPActewAGL Distribution is not required to comply with clauses
6.18.1A(c) or 6.18.1C to the extent necessary to allow the reduction or increase of
the allowed revenue requirementaverage annual revenue cap (AARCt) in
accordance with clause 8A.15.3(e) by the average annual distribution adjustment
amount for a regulatory year in accordance with clause 8A.145.3(e) or the average

varied annual distribution adjustment amount for a regulatory year in accordance
with clause 8A.145.3(g) (as applicable), and the annual St adjustment amount;
(2)

the reference to ‘any applicable distribution determination’ in clauses 6.18.2(b)(7),
6.18.2(b)(8), 6.18.8(a)(1) and 6.18.8(c) will be interpreted to mean the remade
2015 determination as adjusted in accordance with clause 8A.15.3(e) by the
average annual distribution adjustment amount for each regulatory year in
accordance with clause 8A.145.3(e) or the average varied annual distribution
adjustment amount in accordance with clause 8A.145.3(g) (as applicable), and the
annual St adjustment amount;

(3)

the change to the annual revenue requirementaverage annual revenue cap
(AARCt) in accordance with clause 8A.15.3(e) by the average annual distribution
adjustment amount for a regulatory year in accordance with clause 8A.145.3(e) or
the average varied annual distribution adjustment amount for a regulatory year in
accordance with clause 8A.145.3(g) (as applicable) and the annual St adjustment
amount is deemed to be a permitted variation from the pricing principles set out in
clauses 6.18.5(e) to 6.18.5(j);

(4)

the reference to ‘the Distribution Network Service Provider’s annual revenue
requirement’ in clause 6.18.7(d)(1) will be interpreted to mean the NSW DNSP’s
annual revenue requirement in the remade 2015 determination as adjusted by the
annual adjustment amount or the varied annual adjustment amount (as applicable)
for the relevant regulatory year;clause 6.18.6 does not apply;

(5)

any variation in proposed tariffs caused by the remade 2015 determination and the
change to the annual revenue requirementaverage annual revenue cap (AARCt)
by the average annual distribution adjustment amount or the average varied annual
distribution adjustment amount (as applicable) and the annual St adjustment
amount will be deemed to be explained by this derogation for the purposes of
clause 6.18.8(a)(2); and

(6)

if the AER amends a pricing proposal pursuant to clause 6.18.8(b)(2) or 6.18.8(c),
then in addition to the requirements in clause 6.18.8(c1), the AER must have
regard to:
A.

any variation in proposed tariffs caused by the remade 2015 determination
and;

B.

the change to the annual revenue requirementaverage annual revenue cap
(AARCt) by the average annual distribution adjustment amount or the
average varied annual distribution adjustment amount (as applicable) and the
annual St adjustment amount pursuant to this derogation; and

BC. whether the average annual distribution adjustment amount or the average
varied annual distribution adjustment amount (as applicable) in the amended
pricing proposal better minimises price variations in network charges
between regulatory years and regulatory control periods relative to the
pricing proposal submitted by the NSW DNSPActewAGL Distribution,
and all references in the Rules to these clauses of the NERRules referred to in (h)(1) to (6)
above must be interpreted as references to those provisions as amended by this clause
8A.145.3(h).

(i)

For the purposes of clause 8A.14.3(e) and 8A.14.3(g), for the remainder of the current
regulatory control period the reference to ‘a Distribution Network Service Provider’s
distribution determination’ in clause 6B.A2.3 will be interpreted to mean the remade 2015
determination as adjusted by the annual adjustment amount or varied annual adjustment
amount (as applicable) for the relevant regulatory year and all references to clause 6B.A2.3 of
the NER must be interpreted as references to that provision as amended by this clause
8A.14.3(h).

(i)

If the remade 2015 determination is published on or after 1 March of the penultimate
regulatory year of the current regulatory period, that remade 2015 determination must be
disregarded in applying the provisions of Part I of Chapter 6 as it applies in the current
regulatory period.

Recovery in the subsequent regulatory control period
(j)

Except as otherwise set out in this clause 8A.145.3, Chapter 6 (other than clause 6.5.9(b)(2))
governs the making of the subsequent determination for each NSW DNSPActewAGL
Distribution.

(k)

In each subsequent determination, the AER must:

(l)

(1)

determine the subsequent distribution adjustment amount for each NSW
DNSPActewAGL Distribution; and

(2)

include the subsequent distribution adjustment amount as a revenue increment (if
positive) or decrement (if negative) in the building blocks determined under clause
6.4 for the first regulatory year of the subsequent regulatory control period.

The determination by the AER of the subsequent distribution adjustment amount under clause
8A.145.3(k)(1) is taken to be a constituent decision for the purposes of clause 6.12.1 of
Chapter 6.

8A.145.4 Recovery of revenue in the subsequent regulatory control period only
General
(a)

This clause 8A.145.4 applies if the remade 2015 determination is made by the AER on or
after the commencement1 March of the finalpenultimate regulatory year of the current
regulatory control period.

Determination of the adjustment
(b)

(c)

The AER must:
(1)

at the time of making the remade 2015 determination for each NSW
DNSPActewAGL Distribution, determine the SRCP distribution adjustment
amount, the transmission adjustment amount and the metering adjustment
amount.; and

(2)

make or remake the subsequent determination (as applicable) for each NSW
DNSPActewAGL Distribution in accordance with clauses 8A.145.4(d) and
8A.145.4(e).

The determinations by the AER of the SRCP distribution adjustment amount, the
transmission adjustment amount and the metering adjustment amount under clause

8A.145.4(b)(1) isare taken to be a constituent decisions for the purposes of clause 6.12.1 of
Chapter 6.
Recovery in the subsequent regulatory control period
(d)

Except as otherwise set out in this clause 8A.145.4, Chapter 6 (other than clause 6.5.9(b)(2))
governs the making or remaking of the subsequent determination for each NSW
DNSPActewAGL Distribution.

(e)

In the subsequent determination or remade subsequent determination (as applicable), the AER
must:
(1)

include the SRCP distribution adjustment amount and the transmission adjustment
amount as a revenue increments (if positive) or decrements (if negative) in the
building blocks determined under clause 6.4 for the first regulatory year of the
subsequent regulatory control period that follows the publication of the remade 2015
determination.; and

(2)

include the metering adjustment amount as a revenue increment (if positive) or
decrement (if negative) in the building block revenue requirement for annual
metering services for the first regulatory year of the subsequent regulatory control
period that follows the publication of the remade 2015 determination.

8A.145.5 Definitions
In this participant derogation, rule 8A.145:
2015 determination means the distribution determination for the current regulatory period published
by the AER on 30 April 2015 in respect of ActewAGL Distribution., for each NSW DNSPActewAGL
Distribution, each of the following distribution determinations (as applicable):
(a)

the distribution determination for the current regulatory control period published by the AER
on 30 April 2015 (as corrected by the AER on 20 May 2015) in respect of Ausgrid;

(b)

the distribution determination for the current regulatory control period published by the AER
on 30 April 2015 (as corrected by the AER on 20 May 2015) in respect of Endeavour Energy;
and

(c)

the distribution determination for the current regulatory control period published by the AER
on 30 April 2015 (as corrected by the AER on 20 May 2015) in respect of Essential Energy.

ActewAGL Distribution means the Registered Participant that is registered by AEMO as a Network
Service Provider in accordance with section 12(1) of the National Electricity Law and clause 2.5.1 of
the Rules to own, control and operate the electricity distribution system located in the Australian
Capital Territory.
adjustment amount allocation determination means the determination made by the AER in
accordance with clause 8A.145.3(b).
annual distribution adjustment amount means the amount for each regulatory year remaining in
the current regulatory control period that is equivalent in net present value terms to:
(a)

the expected subsequent distribution adjustment amount; divided by

(b)

the number of remaining regulatory years in the current regulatory control period.

annual metering services means the type 5 and 6 metering services classified as alternative control
services, and in respect of which annual metering service charges were specified in the 2015
determination.
annual St adjustment amount means the amount for each regulatory year remaining in the current
regulatory period that is equivalent in net present value terms to:
(a)

the St adjustment amount; divided by

(b)

the number of remaining regulatory years in the current regulatory period.

average annual distribution adjustment amount means in respect of a regulatory year of the
current regulatory period, the annual distribution adjustment amount divided by the forecast total kWh
for that regulatory year in the remade 2015 determination
average varied annual distribution adjustment amount means, in respect of a regulatory year of
the current regulatory period, the varied annual distribution adjustment amount divided by the forecast
total kWh for that regulatory year in the remade 2015 determination.
current regulatory control period means, for each NSW DNSP, the regulatory control period of five
years that commenced on 1 July 2014 and ends on 30 June 2019, which includes the 'transitional
regulatory control period' and 'subsequent regulatory control period' as those terms are defined in
clause 11.55.1 of the Rules.
distribution adjustment amount, for each NSW DNSP, means:
(a)

the sum of the annual revenue requirements for distribution standard control services
approved by the AER in the remade 2015 determination for each regulatory year of the
current regulatory control period; less

(b)

the sum of the annual revenue requirements for distribution standard control services
approved by the AER in the 2015 determination for each regulatory year of the current
regulatory control period,

subject to such modifications as are necessary to ensure that:
(c)

the sum of the sum of the annual revenue requirements for each regulatory year of the
current regulatory control period approved by the AER in the 2015 determinationamount
referred to in paragraph (b) of this definition and the distribution adjustment amount,

is equivalent in net present value terms to:
(d)

the amount referred to in paragraph (a) of this definitionsum of the annual revenue
requirements for each regulatory year of the current regulatory control period approved by
the AER in the remade 2015 determination.

distribution standard control services means standard control services other than transmission
standard control services.
expected subsequent distribution adjustment amount means the amount that it is equivalent in net
present value terms to:
(a)

the distribution adjustment amount; multiplied by

(b)

the factor determined as follows:
(1)

five less the number of remaining regulatory years in the current regulatory
control period; divided by

(2)

five.

NSW DNSP means each of the following Distribution Network Service Providers:
(a)

Ausgrid, the energy services corporation of that name (formerly known as EnergyAustralia),
which is constituted under section 7 of the Energy Services Corporations Act 1995 (NSW)
and specified in Part 2 of Schedule 1 to that Act, or any successor to its business (including
any ‘authorised distributor’ of Ausgrid’s ‘network infrastructure assets’ (as those terms are
defined in the in the Electricity Network Assets (Authorised Transactions) Act 2015 (NSW))
following the transfer of the whole or part of those network infrastructure assets to the private
sector);

(b)

Endeavour Energy, the energy services corporation of that name (formerly known as Integral
Energy), which is constituted under section 7 of the Energy Services Corporations Act 1995
(NSW) and specified in Part 2 of Schedule 1 to that Act, or any successor to its business
(including any ‘authorised distributor’ of Endeavour Energy’s ‘network infrastructure assets’
(as those terms are defined in the in the Electricity Network Assets (Authorised Transactions)
Act 2015 (NSW)) following the transfer of the whole or part of those network infrastructure
assets to the private sector); and

(c)

Essential Energy, the energy services corporation of that name (formerly known as Country
Energy), which is constituted under section 7 of the Energy Services Corporations Act 1995
(NSW) and specified in Part 2 of Schedule 1 to that Act, or any successor organisation.

metering adjustment amount means:
(a)

the sum of the building block revenue requirements for annual metering services for each
regulatory year of the current regulatory period set out in or derived for the purpose of the
remade 2015 determination; less

(b)

the sum of the building block revenue requirements for annual metering services for each
regulatory year of the current regulatory period set out in or derived for the purpose of the
2015 determination,

subject to such modifications as are necessary to ensure that:
(c)

the sum of the amount referred to in paragraph (b) of this definition and the metering
adjustment amount,

is equivalent in net present value terms to:
(d)

the amount referred to in paragraph (a) of this definition.

remade 2015 determination means, for each NSW DNSP, the 2015 determination of that NSW
DNSPActewAGL Distribution as remade by the AER following the Tribunal’s decision.
St adjustment amount means the amount that is equivalent in net present value terms to the sum of:
(a)

the St factor calculated in accordance with the remade 2015 determination; multiplied by

(b)

the forecast total kWh as set out in the 2015 determination,

for each of the regulatory years of the current regulatory period (excluding the transitional regulatory
control period) for which there was no pricing proposal that gave effect to the remade 2015
determination.
SRCP distribution adjustment amount means:
(a)

the sum of:
(1)

the value of the average annual revenue cap (AARCt) calculated in accordance with
the remade 2015 determination; multiplied by

(2)

the forecast total kWh as set out in the 2015 determination,

for each regulatory year of the current regulatory period (excluding the transitional regulatory
control period); less
(b)

the sum of:
(1)

the value of the average annual revenue cap (AARCt) calculated in accordance with
the 2015 determination; multiplied by

(2)

the forecast total kWh as set out in the 2015 determination,

for each regulatory year of the current regulatory period (excluding the transitional regulatory
control period),
subject to such modifications as are necessary to ensure that:
(c)

the sum of the amount referred to in paragraph (b) of this definition and the SRCP distribution
adjustment amount,

is equivalent in net present value terms to:
(d)

the amount referred to in paragraph (a) of this definition.

subsequent distribution adjustment amount means the amount that is equivalent in net present
value terms to the sum of the annual distribution adjustment amounts and/or varied annual distribution
adjustment amounts (as applicable) for each relevant regulatory year in the current regulatory control
period.
subsequent determination means, for each NSW DNSP, the ActewAGL Distribution's distribution
determination of that NSW DNSP for the subsequent regulatory control period made by the AER.
subsequent regulatory control period, of a NSW DNSP, means the regulatory control period for
the NSW DNSPActewAGL Distribution that immediately follows the current regulatory control
period.
transitional regulatory control period has the meaning in clause 11.55.1 of the Rules being a period
of one year that commences on 1 July 2014 and ends on 30 June 2015.
transmission adjustment amount means:
(a)

the sum of the value of the MARt for transmission standard control services for each
regulatory year of the current regulatory period (excluding the transitional regulatory control
period) calculated in accordance with the remade 2015 determination; less

(b)

the sum of the value of the MARt for transmission standard control services for each
regulatory year of the current regulatory period (excluding the transitional regulatory control
period) calculated in accordance with the 2015 determination,

subject to such modifications as are necessary to ensure that:
(c)

the sum of the amount referred to in paragraph (b) of this definition and the transmission
adjustment amount,

is equivalent in net present value terms to:
(d)

the amount referred to in paragraph (a) of this definition.

Tribunal’s decision means the decision of the Australian Competition Tribunal in relation to
theActewAGL Distribution's 2015 determination of each NSW DNSP delivered on 26 February 2016,
as varied or remade as a consequence of a decision of the Federal Court or Australian Competition
Tribunal applying the outcome of the judicial review of the Australian Competition Tribunal’s
decision delivered on 26 February 2016.

varied annual distribution adjustment amount means an annual distribution adjustment amount
accepted or revised by the AER in accordance with clause 8A.145.3(g).
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