AUSTRALIAN ENERCY
= REGULATOR

Level 35, The Tower
360 Elizabheth Street

Our Ref: D17/65345
Melbourne Central
Your Ref: ERC0210, ERC0216 Melbourne Vie 3000
Contact Officer:  Scott Sandles
Contact Phone: (03) 929() 1487 GPO Box 520
M ic 3001
23 June 2017 elbourne Vic 3
. tel: (03) 9290 1444
Mr John Pierce fax; (03) 9290 1457
Chairman
AEMC
www.aer.gov.a
(by email) SR

Dear Mr Pigfce
Re: Participant derogation - revenue smoothing rule change

The AER welcomes the opportunity to respond to the AEMC’s draft rule regarding the
respective revenue smoothing rule change requests from ActewAGL and the NSW
distributors (the NSW/ACT distributors). Our submission is attached.

We support the aim of the proposed participant derogations: to reduce price volatility
that may arise from the outcome of the appeal process concerning the NSW/ACT
distributors’ 2015 determinations, and to smooth these revenue adjustments over two
regulatory control periods. While the Full Federal Court recently handed down its
judgement on the AER'’s appeal, there is still uncertainty over what the final impact of
this will be on network prices, and much work remains to resolve this.

We also welcome the changes the AEMC has made in its draft rule determination,
which has reduced the extent of prescription and complexity that was evident in the
NSW/ACT proposed derogations.

That said, the AEMC's draft rule is still more detailed and complex than necessary and
could still give rise to unintended consequences. We therefore include comments and
suggestions for specific changes to particular provisions of the draft rule in
attachments to our submission to reduce these risks. Qur main suggestion in this
regard is that a revenue recovery principle (that distributors are able to recover the
revenue to which they are entitled and should not receive any windfall gains or losses
as a result of the revenue smoothing process) should be stated in the rule itself.

The contact officers for this matter are Scott Sandles on (03) 9290 1487 or by email on
scott. sandles@aer.gov.au and Israel del Mundo on (03) 9290 6935 or by email on
israel.delmundo@aer.gov.au

Yours sincerely

tﬁséattas

General Manager, Networks




NSW and ACT revenue
smoothing rule change

AER submission to
Australian Energy Market
Commission draft rule

June 2017

AUSTRALIAN
e— ENERGY
REGULATOR



© Commonwealth of Australia 2017

This work is copyright. In addition to any use permitted under the Copyright Act 1968, all
material contained within this work is provided under a Creative Commons Attributions 3.0
Australia licence, with the exception of:

* the Commonwealth Coat of Arms
« the ACCC and AER logos

« any illustration, diagram, photograph or graphic over which the Australian Competition and
Consumer Commission does not hold copyright, but which may be part of or contained
within this publication. The details of the relevant licence conditions are available on the
Creative Commons website, as is the full legal code for the CC BY 3.0 AU licence.

Requests and inquiries concerning reproduction and rights should be addressed to the
Director, Corporate Communications,

Australian Competition and Consumer Commission,

GPO Box 4141,

Canberra ACT 2601

or publishing.unit@accc.gov.au.

Inquiries about this publication should be addressed to:

Australian Energy Regulator
GPO Box 520
Melbourne Vic 3001

Tel: 1300 585 165

Email: AERInquiry@aer.gov.au
AER Reference: D17/65345

NSW and ACT revenue smoothing rule change



Contents

1 Summary of AER’S COMMENTS ...ccccoiiiiiiiiiiiiiiiis e 1
2 Summary of the proposed derogations and draft rule  .......ccccooeeeeeeen. 3
2.1. BACKGIOUN ...ttt ees ettt 3
2.2. Proposed derogation...............eeeeiiiiiiiiiies aiiieeae e 3
2.3 Draft TUI .. s 4
3 MAaIN COMMENTS ....eiiiiiiiie ettt iee e ree e e e e e e e e e e 6
3.1. Preference for a principles-based approach........ ... 6
3.2. Revenue recovery prinCiple ........ccccoiiiiiiis eeiieiieeee e 7

3.3. Revenue recovery principle in the context of ActewA GL'’s average

1SNV TV o1 o 9
4  Consultation when making the adjustment determinati (o] 1 IR 10
A. Comments on specific provisions and ISSUES........  .coeeveireiriiiiiiiiiiiens 11
A.1 Definition of ‘adjustment amount’.................  .ccoiiiiiiiii e 11
A.2 Definition of ‘variation amount’ .........ccccceee woveiiiiiiiee e 13
A.3 Prescription of processes within the draft rules.. ... 16
A.4 Alternative CONLIOl SEIVICES .......uuuuiiiiiiiiiis i e e e e e e e e 16
A.4.1The use of ‘annual revenue requirement’ in the draft rule ......... 17

A.4.2 Equity issues with revenue smoothing across regulat ory
[oo] 11 0] I o1=T T o LS S PP PPTPPPP PP 18

B. Annual revenue adjustmentsS...........cccciiiiiiis eevviiiiiiie e 21

B.1 Adjustments within the scope of the proposed pa rticipant

derogations and draft rules ..........ccccciiiiiiis it 21
B.1.1 Network use of system (NUOS) revenues.......  ccoeeeeeeeeeeeiieieeennnnn, 21
B.1.2 Other FEVENUES.....cciiiiiiiiiieie et e 22

NSW and ACT revenue smoothing rule change



B.2 Adjustments outside the scope of the proposed p articipant
derogations and draft rule ..............ccviiiies i

AREINALIVE NSW TUIE ..o e

AREINATLIVE ACT TUIE . e e

NSW and ACT revenue smoothing rule change



1 Summary of AER’S comments

The AER welcomes the opportunity to respond to the AEMC’s draft rule regarding the
respective revenue smoothing rule change requests from ActewAGL and the NSW
distributors (the NSW/ACT distributors).1

As we submitted in response to the AEMC'’s consultation paper, we consider the NER as
currently drafted is likely to be able to accommodate revenue smoothing across different
regulatory control periods. % However, given other parties considered this was unclear, we
support a rule change that explicitly provides for such smoothing.

As we also submitted previously, we support the aim of the proposed participant derogations
(proposed derogations) to reduce the price volatility that may arise from the outcome of the
appeal process concerning the NSW/ACT distributors’ 2015 determinations. We also support
smoothing these revenue adjustments over two regulatory control periods.3 While the Full
Federal Court recently handed down its judgement on the AER’s appeal, there is still a
degree of uncertainty over what the final impact of this will be on network prices, and much
work remains to resolve this.

While we supported these objectives, we noted our concerns about the detailed and
legalistic nature of the NSW/ACT distributors’ proposed derogations.4 We therefore support
the following changes made by the AEMC in its draft rule determination, which has partially
pulled back from this prescription. The draft rule:

¢ Reduces the level of prescription from the approach in the proposed derogations—
the draft rule provides the AER greater flexibility to determine the amounts to
facilitate revenue smoothing across regulatory control periods.

- Improves the decision-making and consultation process from the approach in the
proposed derogations—the draft rule reduces the duplication of regulatory
processes, and creates a better decision-making process that allows for more
meaningful consultation with stakeholders and analysis by the AER.

« Focuses the assessment of price volatility at the right level—the draft rule directs the
AER to focus on reducing price volatility at the level of total network charges (network
use of system (NUOS) charges), which takes into account all factors influencing
network charges, not just particular components.

Given the greater flexibility the AEMC has proposed in the draft rule to provide the AER in
smoothing revenue amounts between periods, we consider it useful to outline to
stakeholders at this stage our preliminary and non-exhaustive view on how we propose to
approach the task of exercising this discretion to determine the revenue amounts to be
smoothed across regulatory control periods (see section 4).

The NSW distributors are Ausgrid, Endeavour Energy and Essential Energy.

AER, NSW and ACT revenue smoothing rule change: AER submission to Australian Energy Market Commission
consultation paper, December 2016, p. 2.

AER, NSW and ACT revenue smoothing rule change: AER submission to Australian Energy Market Commission
consultation paper, December 2016, p. 1.
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The AEMC has significantly redrafted the rule proposed by the NSW/ACT distributors.
However, the AEMC's draft rule is still more detailed and complex than necessary and is still
difficult to understand. These factors increase the risk of unintended consequences. As with
our previous submission, we consider it is preferable to have principles-based rules that
focus on the outcome which the rule seeks to achieve, rather than rules which detail the
process or complex mechanics of achieving this outcome (see section 3.1).

In particular, the draft rule (and the distributors’ proposed rule) do not explicitly state the
NSWI/ACT distributors are able to recover the revenue to which they are entitled and should
not receive any windfall gains or losses as a result of the revenue smoothing process (we
call this the ‘revenue recovery principle’). Rather, the draft rule focuses on specifying
mechanics of the calculations rather than outcomes (see section 3.2). Ensuring that
distributors do not receive any windfall gains or losses from the revenue smoothing process
includes, among other matters, that distributors face the intended volume risk properties of
their control mechanisms when determining this revenue ‘entitlement’ (see section 3.3).

While we would prefer a short, simple, clear, and principles-based final rule, we understand
the AEMC may decide to retain some level of detail and complexity in the final rule,
considering this was the starting point for consultations as reflected in the proposed rules
from the NSW/ACT distributors. We therefore include our comments and concerns on
specific provisions of the draft rule in attachment A of this submission. In attachments C and
D we propose specific rule amendments which are aimed at reducing the risk of unintended
consequences. Our main suggestion here is that the revenue recovery principle should be
stated in the rule itself, not just discussed in the AEMC'’s rule determination document, as is
currently the case. We also offer a recommendation on how this principle could be phrased
and where it could fit in the rules.

NSW and ACT revenue smoothing rule change



2 Summary of the proposed derogations and draft
rule

2.1 Background

On 26 February 2016, the Australian Competition Tribunal (the Tribunal) handed down its
decisions on the NSW/ACT limited merits review of our April 2015 determinations (2015
determinations).5 The Tribunal set aside our 2015 determinations and remitted them back to
the AER to be remade in accordance with the Tribunal’s directions.

On 24 March 2016, we applied to the Full Federal Court for judicial review of the Tribunal's
decisions. On 24 May 2017, the Full Federal Court upheld our appeal on gamma. However,
the Full Federal Court dismissed our appeal in relation to operating expenditure and cost of
debt (transition to a trailing average approach).

At this point, it remains unclear what the final impact of this will be on network prices, and
how long it will take to resolve this, and there is much work still to do.

Regardless of the ultimate outcome, there is a risk of price shocks to consumers. Price
shocks could occur if the NSW/ACT distributors are required to recover revenue adjustments
in the current regulatory control period only.6

2.2 Proposed derogation

The NSW distributors submitted their proposed derogations to the AEMC on 15 July 2016.
ActewAGL submitted its proposed derogation to the AEMC on 23 September 2016, which
largely mirrored that of the NSW distributors with variations to reflect ActewAGL’s
circumstances.’

The proposed derogations would smooth revenue through the following general steps:

1. Calculate the total change in allowed revenue (increase or decrease) as a result of
the appeal process. This is labelled the ‘adjustment amount’.

2. Determine the portion of this amount that will be recovered in the current regulatory
control period; the rest will be recovered in the future regulatory control period. This
process is termed the ‘adjustment amount allocation determination’, and follows a
highly detailed and prescriptive approach.

3. Make any required adjustments in the current regulatory control period via the pricing
proposal process.

° The Tribunal also handed down its decision on the limited merits review of our June 2015 determination for Jemena Gas
Networks (NSW). We do not consider this appeals process in this submission.

6 The proposed derogations and the draft rules refer to the 2014-19 regulatory control period as the ‘current regulatory
control period’; they also refer to the following regulatory control period as the ‘subsequent regulatory control period’. As
we note in attachments C and D, the latter term is ambiguous. We therefore use ‘future regulatory control period’ in this

. submission.

For example, an average revenue cap is the control mechanism that applies to ActewAGL for the current regulatory control
period (the NSW distributors are under a revenue cap).

NSW and ACT revenue smoothing rule change



4. Make any required adjustments in the future regulatory control period via the building
blocks determination.

5. At the pricing proposal stage, the proposed derogations allow the NSW/ACT
distributors to propose and the AER to determine revenue smoothing that differs from
the ‘adjustment amount allocation determination’.

If the 2015 determinations are not remade, varied or affirmed in time for the 2018-19 pricing
proposals,8 revenue is smoothed in the future regulatory control period via our building block
determination.®

2.3 Draft rule

On 26 April 2017, the AEMC published draft rules on revenue smoothing for the NSW
distributors and ActewAGL, respectively. The draft rules are more preferable rules, which
incorporate elements of the NSW/ACT distributors’ proposed derogations.

The draft rules envisaged three scenarios:

Scenario 1. The appeals/remittal process is resolved in time for the AER to make an active
decision on the amount of revenue moved from the current regulatory control
period into the future regulatory control period (or vice versa). There is only one
year left in the current regulatory control period (2018-19) where we could
effect changes to revenue recovery.

Scenario 2. The appeals/remittal process is not resolved in time for scenario 1 to apply, and
so the AER calculates ex post the amount of revenue over or under recovered
in the current regulatory control period. This then determines the amount of
revenue that must be moved (a positive or negative amount) into the future
regulatory control period. We have time to incorporate this revenue adjustment
into our distribution determination for the future regulatory control period.

Scenario 3. The appeals/remittal process is not resolved in time for either scenario 1 or
scenario 2 to apply. The AER makes the same ex post calculation as in
scenario 2, but will now need to reopen the distribution determination for the
future regulatory control period. This reopening is necessary because, under
this scenario, the appeals/remittal process is finalised too late to be
incorporated in the distribution determination for the future regulatory control
period.

Under scenario 1, the draft rule allows us to facilitate revenue smoothing by determining:

- the ‘adjustment amount’, which is a revenue amount added to (or deducted from) the
revenue allowance for the 2018-19 year. The addition or deduction of the
‘adjustment amount’ occurs through the pricing proposal for 2018-19.

- the ‘'subsequent adjustment amount’, which is a revenue amount deducted from (or
added to) the unsmoothed revenue allowance for the 2019-20 year. It is a balancing

The 2018-19 regulatory year is the final year of the current regulatory control period.
See clause 8A.14.1(c) on the NSW distributors’ proposal and clause 8A.15.1(c) of ActewAGL'’s proposal.
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amount, equivalent in net present value terms to the ‘adjustment amount’ but with
opposite sign. We then smooth revenue for the future regulatory control period
through the building block determination.

When considering scenario 1, it is helpful to note that the initial NSW proposed derogation
and the AEMC draft rule use the term ‘adjustment amount’ and ‘subsequent adjustment
amount’ to refer to different concepts.10

Under scenarios 2 and 3, we would facilitate revenue smoothing by determining the
‘variation amount’, which is equivalent to the difference between allowed revenue for 2018—
19 and any undertaking for that year. We would then add the variation amount to the
unsmoothed revenue allowance for the 2019-20 year, then smooth revenue for the 2019-24
regulatory control period through the building block determination.

We discuss these processes in more detail in sections A.1and A.2.

10 ) . . .
In the NNSW proposal, the adjustment amount is the total change in the unsmoothed revenue requirement for the current

regulatory period as a result of the Tribunal decision. A specified formula calculates the portion of this adjustment amount
that will not be recovered in the current regulatory period, which NNSW labels the ‘expected subsequent adjustment
amount’. The NNSW ‘expected subsequent adjustment amount’ is equivalent to the ‘adjustment amount’ in the AEMC draft
rule, which is the amount deducted from (or added to) revenue in the current regulatory control period for smoothing
purposes. The AEMC draft rule then uses the term ‘subsequent adjustment amount’ to refer to the balancing amount in the
future regulatory period, an amount that is equal in NPV terms to the adjustment amount but with opposite sign.

NSW and ACT revenue smoothing rule change



3 Main comments

3.1 Preference for a principles-based approach

As we previously submitted, we consider the NER as currently drafted is likely to be able to
accommodate revenue smoothing across different regulatory control periods. However,
given other parties considered this was unclear, we support a rule change that explicitly
provides for such smoothing.11 We reiterate these points in this submission to the draft rules.

In our previous submission, we also supported the high-level objectives of the NSW/ACT
distributors’ proposed derogations. However, we were concerned with the detailed and
legalistic nature of the proposed derogations.12 We submitted it was preferable to have a
high-level principles-based approach to the derogations that focus on the core problems
(allowing for the revenue determined through the appeals process to be recovered while
reducing potential price shocks) and the core solution (empowering the AER to smooth
some revenue from this regulatory control period into the future regulatory control period).13

The draft rule significantly reduced the level of detail and prescription compared to the
proposed derogations. On the other hand, the draft rule retained some level of detail and
complexity regarding the processes and mechanics for revenue smoothing. In the draft rule
determination, the AEMC stated:

Whilst allowing the smoothing of revenue across two regulatory control periods is a
relatively simple concept, the draft rule needs to include a level of detail as it involves
processes that relate to the making (and potential remaking by the AER, or affirming
or varying by the Tribunal) of distribution determinations as well as the pricing

proposal processes.

While the draft rule is preferable to that of the proponents, it remains more detailed and
complex than necessary which increases the risk of unintended consequences. The longer
and more detailed the rule is, the greater is the probability that some part of the rule has not
been drafted correctly, despite the best of intentions. These problems in the drafting of the
rules may only surface too late, after the rule has already been finalised and is being
applied. Similarly, the more detailed and complex the rule drafting, the greater is the
likelihood that disputes and disagreements will arise in interpreting and applying the rule,
which may lead to the objectives of the rule not being realised.

In section A.2 of attachment A, for example, we describe an instance in which the draft rule
may result in the NSW distributors recovering more (or less) revenue than they are entitled

11 . o . .
AER, NSW and ACT revenue smoothing rule change: AER submission to Australian Energy Market Commission

consultation paper, December 2016, p. 2.

AER, NSW and ACT revenue smoothing rule change: AER submission to Australian Energy Market Commission
consultation paper, December 2016, p. 1.

In this submission, the term ‘revenue smoothing’ refers to the allocation of revenue across regulatory control periods to
minimise variations in use of system charges that may arise out of the appeals process. Unless specified, it does not refer
to revenue smoothing through our building block determinations.

AEMC, Draft rule determination: National Electricity Amendment (Participant derogation - NSW DNSPs revenue
smoothing) Rule 2017, 26 April 2017, p. 25; AEMC, Draft rule determination: National Electricity Amendment (Participant
derogation - ACT DNSP revenue smoothing) Rule 2017, 26 April 2017, p. 22.

12

13

14
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to recover, which is not consistent with the revenue recovery principle. This complication
arises in large part because of certain detailed factors in the draft rule regarding the
calculation of the revenue to be smoothed.®

We would caution against attempting to address such complications with more prescription
or alternative prescription, as these may give rise to further unintended consequences.

Furthermore, there is still uncertainty over what the final impact of the appeals will be on
network prices, and much work to do to resolve this (as we noted in section 1). We have not
yet delved into all the detailed adjustments and reconciliations we will have to perform to
facilitate revenue smoothing. It is possible we will uncover other issues once we are in the
midst of performing these detailed adjustments and reconciliations. Under these
circumstances, the risk of unintended consequences rises with the level of detail and
prescription in the rules.

We therefore consider it is preferable to have principles-based rules, rather than rules that
prescribe the process or mechanics of revenue smoothing. If the AEMC, however, intends
for its preferred rule to be more detailed, there are a number of amendments that should be
made to reduce the risk of unintended consequences. These are detailed in the
attachments. The following section focusses on the need for more fundamental addition to
the rule, a revenue recovery principle.

3.2 Revenue recovery principle

We consider the final rule should include a provision that explicitly states the revenue
recovery principle. We recommend this principle be phrased as follows:
The AER... must be satisfied that the adjustment determination will result in the
relevant NSW DNSP recovering the same revenue (in net present value equivalent
terms) as it would have had if the remade 2015 determination had been in place from
the commencement of the current regulatory period, and any control mechanisms

specified in the remade 2015 determination had been implemented in each relevant
regulatory year.

Attachment C to this submission contains our drafting suggestions for the NSW rule which
includes this principle. Attachment D contains an equivalent set of drafting suggestions for
the ACT rule.

As we alluded to in section 1, the proposed derogations and the draft rules identify the core
problem (potential price shocks as a result of the appeals process and revenue recovery
within the current regulatory control period), and suggest a solution (smoothing of revenue
across regulatory control periods).

An important principle underpinning the draft rules is that the NSW/ACT distributors recover
only the revenues they are entitled to recover. Indeed, the AEMC'’s determination document
for the draft rules iterates this fundamental principle:16

15 . . . . . L
As we discuss in section A.2 of attachment A, the reference to the enforceable undertakings in the calculation is a

complicating factor.
AEMC, Draft rule determination: National Electricity Amendment (Participant derogation - NSW DNSPs revenue
smoothing) Rule 2017, 26 April 2017, p. i; AEMC, Draft rule determination: National Electricity Amendment (Participant

16
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The draft rule is designed to allow each proponent to recover only the revenue that it is
entitled to recover, and not derive any windfall gains or losses as a result of the
application of the draft rule.

The draft rules contain provisions that explicitly require any revenue shocks as a result of the
appeals process to be smoothed across regulatory control periods. Clause 8A.14.4(b) of the
NSW draft rule, for example, allows us to smooth revenues across regulatory control periods

if we consider it is ‘reasonably likely to minimise variations in use of system charges’:17

- between the final two years of the current regulatory control period, and

- between the final year of the current regulatory control period and the first year of the
future regulatory control period.

In all scenarios (see section 2.3), the draft rules allow smoothing in the future regulatory
control period through the X factors we set in the respective distribution determinations.

On the other hand, the draft rule does not include any provisions that reflect the revenue
recovery principle. In other words, only one of the two core principles underlying the
derogations is actually stated in the rules themselves.

There are defined terms and wording in the draft rules which suggest the NSW/ACT
distributors are able to recover only the revenue to which they are entitled (see section A.1
for a more detailed discussion). However, we are concerned this drafting of defined terms is
subject to interpretation and may result in a distributor earning windfall gains or losses (we
discuss examples in sections A.1 and A.2).

We therefore consider the final rule should include a provision that explicitly reflects the
revenue recovery principle. Such a provision would guide the process for determining
revenue amounts to be smoothed across regulatory control periods, including any disputes
arising during that process. This provision would also ensure revenue smoothing accounts
not only for adjustments resulting from the appeals process, but also other ‘indirect’
adjustments to revenue that we have not performed due to the appeals. Such indirect
adjustments include unders and overs accounts and S factor adjustments. Attachment B lists
the adjustments we will need to account for to ensure the NSW/ACT distributors recover only
the revenues they are entitled to recover.

In addition, this provision should enable us to ensure distributors face the intended
properties of their control mechanism when determining this revenue ‘entitlement’. The
revenue entitlements for the NSW distributors are relatively straight-forward, given they are
subject to a revenue cap control mechanism in the current regulatory control period. That is,
the NSW distributors are entitled to earn the total revenue requirement we determined in the
applicable distribution determinations (including adjustments set out in attachment B). The
situation is more complicated for ActewAGL, who is subject to an average revenue cap, and
therefore faces the revenue increases or decreases associated with volume risk (i.e. actual
volumes being different from forecast) over the current regulatory control period. We discuss
this further in the next section.

derogation - ACT DNSP revenue smoothing) Rule 2017, 26 April 2017, p. i.
Clause 8A.15.4(b) is the equivalent clause in the ACT draft rule.
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3.3 Revenue recovery principle in the context of
ActewAGL’s average revenue cap

In section 3.2 above, we stated that the revenue recovery principle should ensure that the
NSWI/ACT distributors should recover only the revenue they are entitled to, with regard to
the particular control mechanism for each distributor. The NSW distributors operate under a
revenue cap, so even if actual revenue differs from target revenue in a given year (for
instance, because energy throughput is lower than forecast), the distributor is still entitled to
recover (only) this target revenue. Under a revenue cap, the unders and overs account
operates to make up any over or under recovery from one year in subsequent year(s).

On the other hand, ActewAGL is under an average revenue cap control mechanism in the
current regulatory control period. Under an average revenue cap, ActewAGL would set
prices based on the formula in our distribution determination, which expresses allowed
revenue in terms of total forecast energy throughput. This means ActewAGL is meant to
bear the volume risk (positive and negative) over the regulatory control period.18 We
consider the final rule should preserve the volume risk inherent in ActewAGL'’s control
mechanism.

In other words, the net effect of the final rule should be to put ActewAGL back in the position
it would have been in had the remade determination been in place from the commencement
of the current regulatory control period. The forecast energy throughput as at 2015 should be
used to set ActewAGL'’s control mechanism X factors, and be used in the iterative
(retrospective) annual updates in accordance with that control mechanism. Where actual
energy throughput is higher than (or lower than) forecast, ActewAGL'’s revenue entitlement
should reflect the increase (or decrease) in line with the difference in energy volumes.

Revenue smoothing across regulatory control periods while preserving the properties of
ActewAGL'’s control mechanism could be a complex process. We, therefore, do not consider
it would be pragmatic for the final rule to prescribe the mechanics of resolving this issue.
Rather, we consider it would be more appropriate to include high level principles regarding
this consideration. We, in consultation with stakeholders, can then determine the details of
resolving this issue in the adjustment determination.

We note the considerations we discussed above should apply to revenue smoothing where
the distributor bears the volume risk. This includes ActewAGL's proposal to include the
smoothing of revenues related to its annual metering charges, which are under a price cap
control mechanism (see section A.4 for other discussion on alternative control services).

If volumes are higher than forecast, ActewAGL earns more than the notional allowed revenue under average revenue
caps. If volumes are lower than forecast, ActewAGL earns less than the notional allowed revenue.

NSW and ACT revenue smoothing rule change



4  Consultation when making the adjustment
determination

The draft rule removed the ‘default’ allocations to revenue smoothing contained in the
distributors’ proposed derogations. Instead, determination of the adjustment amount
between regulatory control periods is a matter left to the AER’s judgement, exercised in
accordance with the requirements of the draft rule. We support this approach.

We will consult with stakeholders when making our adjustment determination. We consider
that their input will be important if we are to make a decision that advances the key aims of
this derogation: minimising price volatility at the use of system level and ensuring the
distributor recovers (only) the revenue to which it is entitled.

We do not consider that the matters to be consulted on, or other details of the consultation
process, need to be stipulated in the derogation. Indeed, this would further exacerbate
problems with the overly detailed nature of the rule. However, it is already possible to identify
the following non-exhaustive list of matters we would include in our consultation on the
adjustment determination:

« the appropriate maximum increase or decrease at the use of system level in any one
year (for example, whether a maximum nominal increase of 10 or 15 per cent or
some other percentage was appropriate)

« the appropriate maximum increase or decrease if that rate of change was sustained
for multiple consecutive years (for example, if a maximum nominal increase of 10 or
15 per cent or some other number was appropriate for two or three years in a row)

» the expected path of additional revenue components (for example, transmission and
jurisdictional charges) across the relevant years.

Under scenario 1 in the draft rule, we will need to make an active decision on the revenue to
be recovered in 2018-19. In this case, our consultation would therefore also include these
more detailed matters (again, as a non-exhaustive list):

« the total expected revenue for 2017-18, incorporating the target revenue specified in
the 2017-18 undertakings but also additional revenue (transmission and jurisdictional
charges) that will impact on the overall use of system charges

« the expected path of additional revenue components (transmission and jurisdictional
components) across 2018-19 and 2019-20

» the likely level of unsmoothed revenue (building block revenue) in 2019-20, noting
that we would also consult on the level of uncertainty around this figure.

This consultation would be used to inform our decision on an overall revenue path (at the
total use of system level) that would smoothly transition from 2017-18 to 2019-20.

NSW and ACT revenue smoothing rule change
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A. Comments on specific provisions and issues

This section addresses certain details of the draft rules. We include them here as issues for
the AEMC's consideration when drafting the final rules. We also include our suggested
amendments to the NSW draft rule and ActewAGL draft rule in attachments C and D that we
consider address the issues discussed in this attachment A (as well as other issues of
detail).

A.1 Definition of ‘adjustment amount’

As we discussed in section 3.2, we are concerned the draft rules do not explicitly set out the
revenue recovery principle. In this section, we discuss terminology and certain wording in the
draft rules that we consider implicitly facilitates this principle. However, we are concerned
such terminology and wording may be open to interpretation and so result in windfall gains
or losses to the NSW/ACT distributors and consumers.

We therefore suggest the final rule should include a provision that explicitly reflects the
revenue recovery principle. We consider including such a provision can reduce any
ambiguity with the aforementioned terminology and wording. Alternatively, it may obviate the
need to include such terminology and wording in the final rule. We consider this would
further simplify the rules while still allowing for revenues to be smoothed across periods as
intended. Removing such terminology would provide us with greater flexibility in determining
the nature of revenue smoothing. It would also reduce ambiguity that may arise from the use
of defined terms.

If the AEMC opts to largely retain the draft decision’s definition of the ‘adjustment amount’,
we suggest this definition should explicitly reference the revenue recovery principle to
reduce any scope for windfall gains or losses (see attachments C and D).

As we noted in section 2.3, we may determine the ‘adjustment amount’ and the ‘subsequent
adjustment amount’ to facilitate revenue smoothing under scenario 1. The draft rules define
the ‘adjustment amount’ as an amount that operates as if it were a revenue increment or
decrement to a NSW/ACT distributor’s allowed revenue for the 2018-19 year ‘in accordance
with the annual revenue requirement and control mechanism’ under the applicable
determination.*®

The wording, ‘in accordance with the annual revenue requirement and control mechanism’,
appears in provisions for all three scenarios in the draft rules. We interpret this wording as
the key to the AEMC'’s stated intention of enabling the NSW/ACT distributors to recover only
revenue to which they are entitled.

To achieve this stated intention, we consider that the current drafting should be read as
follows:

« First, the phrase ‘annual revenue requirement and control mechanism’ needs to be
read jointly as a reference to smoothed revenue within the current regulatory control

That is, the 2015 determination remade by the AER, affirmed by the Tribunal or varied by the Tribunal.

NSW and ACT revenue smoothing rule change
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period. In isolation, annual revenue requirement refers to the sum of building blocks
each year (unsmoothed revenue).20 The NER specifies that a control mechanism (in
the form of an X factor) will then be used to generate a smoothed revenue series
equivalent in NPV terms to the unsmoothed revenue stream. In the transmission
context this smoothed revenue has a defined name (maximum allowed revenue), but
there is no equivalent term in the distribution rules.?

Secondly, the ‘control mechanism’ component must also be read to include the
annual operation of the tariff variation mechanism each year within the current
regulatory control period. Each distribution decision includes a detailed mathematical
description of the adjustments made to smoothed revenue each year to arrive at a
final revenue entitlement that will the basis for prices set that year. These
calculations are iterative, in that the output from one year forms an input into the next
year’s calculation.

The proposed drafting also relies on a number of other assumptions about the regulatory
process:

First, if we are required to remake the 2015 determinations, we would set X factors
so that smoothed revenue for the first four years of the current regulatory control
period are equal to actual revenue for those years in our distribution determination.
The effect of this is that the cumulative effect of net over or under recovery across
the first four years of the current regulatory period is shown in year five smoothed
revenue, since the smoothed revenue must equal unsmoothed revenue in NPV
terms.

22

Second, we will be able to make the iterative calculations that would have been
made each year of the regulatory control period, had the remade determination been
in place all along. Given that these ‘carry-over’ adjustments were not made (and
could not be made) while the appeals process was occurring, they must now be
made in a retrospective fashion. There is an interaction with the first point, since it will
be necessary to incorporate (or ‘back-solve’) certain revenue adjustments into the X
factors for the first four years. This would result in the DUOS unders and overs
account having a zero opening balance for the 2018-19 regulatory year.

Third, the control mechanism in the remade determination will continue to use the
term ‘total annual revenue’ to refer to the final revenue entitlement in a given year
(smoothed revenue plus any iterative adjustments under the annual tariff
adjustment). The use of this term in the draft rule appears to be a deliberate
alignment of the derogation with the (current) control mechanism.

Under this particular scenario and interpretation of the draft rules, we consider we would be
able to ensure the NSW/ACT distributors recover only the revenue they are entitled to. The
determination of total annual revenue in the last year of the current regulatory control period
(that is, 2018-19) would reflect the correct revenue entitlement that prevented any windfall

20
21
22

NER cl. 6.4.3(a)

NER cl. 6A.6.8

The NSW/ACT distributors have already earned revenues for the first three years of the current regulatory control period.
The revenues for the fourth year will most likely be available by the time we are remaking the 2015 determinations.

NSW and ACT revenue smoothing rule change
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gain or loss. This would be the correct basis from which we would make our determination of
the adjustment amount in order to minimise pricing volatility while meeting the revenue
recovery principle.

However, it is possible there are other interpretations of the wording, ‘in accordance with the
annual revenue requirement and control mechanism’. This would open up the possibility for
the NSW/ACT distributors to incur windfall losses or gains. We consider adding a provision
that explicitly reflects the revenue recovery principle will remove or at least minimise the
potential for such windfall losses or gains.

To illustrate the potential for windfall losses or gains, consider the scenario where this key
clause was not read so as to allow ex post application of the annual tariff variation
mechanism across the 2014-19 regulatory control period. This control mechanism was
designed to be applied in an iterative manner each year. As such, the formula specified in
the tariff variation mechanism does not refer to all previous years within the regulatory
control period, but only the previous two years.23 If, under scenario 1 of the AEMC'’s draft
rules, we were applying the tariff variation mechanism in year 5 (only), the formula would not
refer to the first two years in the regulatory control period at all. This interpretation would
therefore lead to uncertainty over the status of the variation between target revenue and
actual revenue in years 1 and 2. If the business had net over recovered (or under recovered)
in these years, but its subsequent revenue entitlement was not adjusted to reflect this fact, it
would result in a windfall gain (or loss) to the distributor.

A.2 Definition of ‘variation amount’

In this section, we discuss several complications we consider may arise from the current
definition of the term, ‘variation amount’. We consider it would be preferable to simplify the
definition of ‘variation amount’ such that it is principles-based and not reliant on a
mathematical formula. If the AEMC opts to largely retain the draft decision’s definition of the
‘variation amount’, we suggest this definition should explicitly reference the revenue recovery
principle to reduce any scope for windfall gains or losses (see attachments C and D).

The draft rules require us to determine the ‘variation amount’ under scenarios 2 and 3 (see
section 2.3). In these scenarios, we do not make an active decision on revenue smoothing
across regulatory control periods, because the appeals process does not conclude in time
for us to make changes to revenue (and prices) during the current regulatory control period.
At the highest level, the variation amount is an ex post calculation of the difference between
actual revenue and allowed revenue across the current regulatory control period (a positive
or negative amount). We would then add this amount to the annual revenue requirement(s)
in the future regulatory control period; smoothing within that period would occur via our
building block determination.?*

23 ) . . . )
For example, when setting tariffs for year 5, the formula includes actual revenue outcomes in year 3 and estimated
revenue outcomes in year 4 (actual revenue for year 4 is not yet known, since that year is not complete when year 5 tariffs
are set).

24

Under scenario 2, we would add this amount to the annual revenue requirement of the first year of the future regulatory
control period. Under scenario 3, we would add this amount to the annual revenue requirement of one or more years of the
future regulatory control period.

NSW and ACT revenue smoothing rule change
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The ‘variation amount’ is defined to be the difference between:%®

- the total annual revenue for the 2018-19 regulatory year, as determined by the
annual revenue amount and control mechanism under the remade, affirmed or varied
2015 determination, and

- any undertaking that applies for the 2018-19 regulatory year.

On face value, this definition appears to focus only on the final year of the current regulatory
period, not the cumulative difference between allowed and actual revenue across the entire
period. However, our interpretation of this definition is that it can be read to achieve the
stated aim across the entire current regulatory period. This relies on the same interpretation
and assumptions about regulatory process detailed in section A.1. That is, we would:

» set X factors so that smoothed revenue was equal to actual revenue in years one to
four of the current regulatory control period

« make the series of retrospective iterative annual calculations required by the control
mechanism.

Following this process, the total annual revenue in year five will reflect the revenue
entitlement that avoids windfall gain or loss to the business, placing them back in the
position they would have been had the remade determination been in place at the
commencement of the current regulatory control period.

Accordingly, our concerns regarding the possible alternative interpretation of the key phrase,
‘annual revenue requirement and control mechanism’ apply here as well. In addition, the
draft rule makes assumptions about the required regulatory process when calculating the
variation amount:

» First, that we would issue undertakings for 2018-19 (the final year of the regulatory
control period), continuing our practice from earlier years.

« Second, the ‘unders and overs’ (carry-over) mechanism specified for the future
regulatory control period would adjust for differences between the revenue
entitlement in the 2018-19 undertakings (not 2018-19 total annual revenue) and
actual revenue for that year.

Enforceable undertakings act as ‘placeholders’ only: they enable distributors to propose
prices for their services when a distribution determination is not in operation. They do not
represent revenue a distributor is entitled to under a distribution determination, and nor do
they necessarily equal the actual revenues a distributor earns for any year. With the
exception of Essential Energy, which has agreed to a two year undertaking, there is no
certainty that the businesses will offer the AER enforceable undertakings for the 2018-19
year.

The current DUOS unders and overs mechanism requires taking the difference between
total annual revenue and actual revenues (not the revenue from an undertaking) for any

25 . . . ) .
AEMC, Draft National Electricity Amendment (Participant derogation - NSW DNSPs Revenue Smoothing) Rule 2017, 26

April 2017, pp. 6-7; AEMC, Draft National Electricity Amendment (Participant derogation - ACT DNSP Revenue
Smoothing) Rule 2017, 26 April 2014, pp. 5-6.
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given yearze. Applying the same mechanism in the future regulatory control period would
lead to double-recovery of the difference between actual revenue and the undertaking
revenue.

To see why this is the case, suppose we determine the total allowed revenue for 2018-19 to
be $150 million for a distributor in remaking the 2015 determination under scenario 2. Let us
also suppose a revenue cap is in place for the current regulatory control period and an
enforceable undertaking is in place for that year ‘allowing’ notional revenues of $100 million.
The ‘variation amount’ under our interpretation would be $50 million in revenue (a positive
amount). This is then added to the annual revenue requirement for first year of the future
regulatory control period and smoothed under our building block determination.

However, the $100 million specified in the undertaking is only a target, and actual revenue
recovered in 2018-19 will vary from this amount. If the distributor’s actual revenue for 2018—
19 is $120 million, the distributor will double-recover the $50 million:

- +%$20 million as an over-recovery relative to the undertaking

« +$30 million as the under-recovery relative to the total annual revenue is then added
to revenue in subsequent years through the unders and overs account

« +$50 million through the variation amount, as described above.

Of course, we would be able to avoid this double-recovery by amending the DUOS unders
and overs mechanism in the future regulatory control period. Alternatively, we can include a
variable that removes this double-recovery in the control mechanism formulas in the future
regulatory control period. That is, if the carryover amount was specified with regard to the
2018-19 undertaking, the distributor would recover only the net $50 million:

« +%$20 million as an over-recovery relative to the undertaking

- —$20 million as the over-recovery relative to the undertaking is then deducted from
revenue in subsequent years through the unders and overs account (or through a
variable in the control mechanism formula)

« +$50 million through the variation amount, as described above.

This highlights the importance of the assumptions about regulatory process underlying the
draft rule. This is driven by the structure of the draft rule. If the variation amount was defined
with regard to actual revenue in 2018-9 (not undertaking revenue), then it would require the
opposite assumption about the construction of the unders and overs account in the future
regulatory control period.

This also highlights the inter-relationships between the three independent processes (the
remittal, adjustment determination and upcoming distribution determinations). Similarly,
prescriptive rules can add complications to the process because greater prescription can
result in greater inter-relationships between provisions. These inter-relationships in turn can
have unintended knock-on effects. For example, we are currently considering our options in
light of the recent decisions of the Full Federal Court. One option under consideration is to

26 . " e - . .
AER, Final decision: Ausgrid distribution determination 2015-16 to 2018-19: Attachment 14: Control mechanisms, April

2015, pp. 22-23; AER, Final decision: Endeavour Energy distribution determination 2015-16 to 2018-19: Attachment 14:
Control mechanisms, April 2015, pp. 18-19; AER, Final decision: Essential Energy distribution determination 2015-16 to
2018-19: Attachment 14: Control mechanisms, April 2015, pp. 18-19.
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complete the remittals concurrently with distribution determinations for the future regulatory
control period (and the adjustment determination). One potential advantage of this option is it
would enable iterative calculations and cross-checking of the three separate, but highly inter-
dependent processes, to arrive at an optimal outcome. As we discuss in section A.3,
however, specific cut-off dates prescribed in the draft rule may hinder our ability to perform
these processes concurrently.

A.3 Prescription of processes within the draft rule S

In this section, we provide an example in which prescriptive rules—relating to process in this
case—may result in unintended consequences. We therefore reiterate that it is preferable to
have principles-based rules, as we discussed in section 3.1.

As we noted in section 2.3, the draft rule contain separate provisions for the three different
scenarios.?’ These provisions prescribe the dates that trigger the relevant provisions for the
respective scenarios. We provide an example below in which rules that prescribe processes
may result in unintended consequences.

We note the provisions for scenario 2 are triggered if ‘a remade 2015 determination is made
by the AER [in respect of the relevant distributor] on or after 1 March 2018, but prior to 1
February 2019'.8 We understand the intention of the 1 February 2019 cut-off date is to
provide us with sufficient time to complete the adjustment determination, and then
incorporate the results of the adjustment determination into our final determinations for the
future regulatory control period. We discussed this reasoning with the AEMC at a staff level
stakeholder meeting and supported the inclusion of the 1 February 2019 cut-off date.

However, as we discussed in section A.2, we now realise this cut-off date would limit the
consultation options available to the AER for conducting the remittal process. In particular,
the 1 February date would not permit the option of the AER completing the remittals
concurrently with the adjustment determination and the distribution determinations for the
future regulatory control period in light of the recent decisions of the Full Federal Court. The
prescribed cut-off date of 1 February 2019 would not allow us this option, but instead would
require a re-opening of the distribution determination for the future regulatory control
period.29 While this particular issue can be remedied by substituting a cut-off date of 30 April
2019 in place of 1 February 2019, it illustrates the complications that may arise out of rules
that are overly prescriptive. In this case, the 1 February 2019 cut-off date had broad support
at the initial drafting stage, but including this process detail might result in unforeseen
consequences that subsequently hinder the effective operation of the rule.

A.4 Alternative control services

ActewAGL'’s proposed derogation, and the subsequent draft rule, would enable ActewAGL to
smooth revenues related to annual metering charges, which are alternative control services.
We understand any change to the rate of return would affect the notional revenues

27 See clauses 8A.14.4 to 8A.14.6 in the NSW draft rule and clauses 8A.15.4 to 8A.15.6 in the ActewAGL draft rule.

See clause 8A.14.5(a)(1) in the NSW draft rule and clause 8A.15.5(a)(1) in the ActewAGL draft rule.
See clause 8A.14.6(a) in the NSW draft rule and clause 8A.15.5(a) in the ActewAGL draft rule.
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ActewAGL used to derive prices from its building block model.* If the appeals see an

increase in the rate of return, for example, the notional revenues (and prices) for the current
regulatory control period would also increase. The converse would apply if the appeals
process results in a lower rate of return. If there were no provisions for revenue smoothing
for these services, this would result in ActewAGL recovering all adjustments to notional
revenue through annual metering charges in the 2018-19 regulatory year only (under
scenario 1).31 Under scenarios 2 and 3, ActewAGL may not be able to recover such
adjustments to notional revenue.

In the sub-sections below, we discuss the following issues regarding the inclusion of
alternative control services:

- the use of the term, ‘annual revenue requirement’ in the draft rule

- equity or fairness issues with revenue smoothing across regulatory control periods.

A.4.1The use of ‘annual revenue requirement’ in the draft rule

It is unclear whether the draft rule for ActewAGL as it is currently written would facilitate
revenue smoothing for alternative control services.

As with the NSW draft rule, the draft rule for ActewAGL facilitates revenue smoothing
through the determination of the ‘adjustment amount’ and ‘variation amount’.>? An important
reference point for these two amounts is the ‘total annual revenue’, which is defined in the

ActewAGL draft rule as:*

the total revenue that ActewAGL is entitled to earn from:
(a) the provision of standard control services;
(b) the provision of transmission standard control services; and

(c) type 5 and 6 metering services classified as alternative control services and in
respect of which annual metering service charges were specified in the 2015
determination,

for the relevant regulatory year.

The definitions for both ‘adjustment amount’ and ‘variation amount’ require us to determine
the ‘total annual revenue’ for a relevant regulatory year in accordance with the annual
revenue requirement and control mechanism. The NER defines annual revenue requirement
as:

An amount representing revenue for a Distribution Network Service Provider, for each
regulatory year of a regulatory control period, calculated in accordance with Part C of
Chapter 6.

30 ) . . . .
Because it relates to standard control services only, we do not consider the appeal relating to base opex affects prices for

metering services.
31 ) ) ) N
32 It is unclear at this stage whether such adjustments would be significant.

The ‘subsequent adjustment amount’, which is equivalent to the ‘adjustment amount’ or the ‘variation amount’ depending
33 on the scenario, is also important to this process.

AEMC, Draft National Electricity Amendment (Participant derogation - ACT DNSP Revenue Smoothing) Rule 2017, 26

April 2017, p. 5.
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As we discussed in section A.1, this is the ‘unsmoothed’ revenue that we determine in a
distribution determination under chapter 6 of the NER. Part C of chapter 6 of the NER
contains the provisions that guide our building block determinations for standard control
services. From a strict legal interpretation of the NER, therefore, we consider the draft rule
for ActewAGL does not facilitate smoothing of revenues across regulatory control periods
related to metering services.>*

On the other hand, the NER includes the calculation of revenues associated with
transmission standard control services under part C of chapter 6.3° We therefore consider
the draft rule enables the smoothing of revenue related to those services.

A.4.2 Equity issues with revenue smoothing across r egulatory
control periods

ActewAGL’s annual metering charge

ActewAGL'’s proposed derogation, and the subsequent draft rule, would enable ActewAGL to
smooth revenues related to annual metering charges, which are alternative control services.
Distributors recover the costs of providing alternative control services through a selection of
fees, most of which are charged on a ‘user pays’ basis.*® Revenue smoothing may therefore
result in future customers subsidising customers in the current regulatory control period, or
vice-versa. As we discuss below, we do not consider this would be an issue with
ActewAGL'’s annual metering charges because the customer base is consistent across
regulatory control periods. This is so because ActewAGL will only have to smooth prices for
those who are metering customers of ActewAGL at 30 November 2017. After that date, the
new metering arrangements will apply and ActewAGL will not be able to acquire new
metering customers. Therefore, existing meter customers revenues can be smoothed across
regulatory control periods without causing equity concerns among customers.

Figure 1 shows the allocation of customers to ActewAGL'’s annual metering charges in our
final decision (which is not subject to the appeals process). It shows only existing
connections prior to 30 June 2015 are required to pay the regulated annual metering charge
for capital.37 The customer base subject to this capital charge would therefore be largely the
same across regulatory control periods, so revenue smoothing would not lead to equity
issues.®

34 . - . ) . . . .
We have not identified any other issues with ActewAGL smoothing revenues related to its metering services across

regulatory control periods (see also our discussion in section A.4).

NER, cl 6.26(b)(1).

AER, Final decision: ActewAGL distribution determination 2015-16 to 2018-19: Attachment 16: Alternative control
services, April 2015, p. 6.

Distributors do not earn a rate of return on the non-capital charge.

35
36

37

38 ; - . . ) )
This assumes the arrangement in Figure 1 is retained in the future regulatory control period.
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Figure 1 ActewAGL'’s approved metering charges
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Source: AER, Final decision: ActewAGL distribution determination 2015-16 to 2018-19: Attachment 16: Alternative control
services, April 2015, p. 23.

Note: This diagram shows regulated annual charges only. In addition, customers who switch may incur charges for their
competitive advanced metering service. Any such charges are not subject to AER oversight and are not shown in the
diagram above.

Other alternative control services

ActewAGL'’s proposed derogation, and the subsequent draft rule, did not include ancillary
network services within its scope. The NSW distributors’ proposed derogation, and the
subsequent draft rule, did not include any alternative control services within its scope.39 For
completeness, this section discusses our consideration of potential equity issues that may
arise in smoothing revenue for these services. We include this discussion here as we
understand the NSW distributors are considering whether to propose expanding the revenue
smoothing derogation to cover alternative control services. If the NSW distributors propose
that their derogation remain confined to standard control services, then the following
comments can be ignored.

We consider this issue of equity across regulatory control periods would be an issue if
revenue smoothing were to apply to ancillary network services. These services range from
special meter reads to supply of conveyancing information to temporary network

39 . ) . ) . . o . .
The NSW distributors’ alternative control services include metering services, public lighting and ancillary network services.
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connections. These are non-routine services distributors provide to and charge individual
customers for on an 'as needs' basis. We would therefore expect customers for many
ancillary network services to be different across regulatory control periods.

However, labour is the main, if not the only, input for a majority of ancillary network
service.*® We therefore do not consider any aspect of the appeals have a significant impact
on the notional revenues related to such services. Indeed, ActewAGL did not include
ancillary network services in its proposed derogation (and neither does the draft rule).

We note the NSW distributors did not include revenues from alternative control services in
their proposed derogations; although we understand they may address this issue in their
submission to the NSW draft rule.*! If the NSW distributors propose to include alternative
control services in their participant derogation, our discussion regarding metering services
and ancillary network services also applies.

Regarding public lighting (which applies only to the NSW distributors), we also consider the
issue of equity across regulatory control periods would not be an issue if revenue smoothing
were to apply. Similar to metering services, the customer base for public lighting is largely
the same across periods. However, we consider consultation with affected stakeholders will
be imperative in identifying such issues if we are to decide whether to smooth revenue
smoothing across regulatory control periods for public lighting.

40 AER, Final decision: ActewAGL distribution determination 2015-16 to 2018-19: Attachment 16: Alternative control

services, April 2015.
Meeting between staff from the AER, AEMC and NSW/ACT distributors, 23 May 2017.
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B. Annual revenue adjustments

The following subsections list the adjustments we would ordinarily make to revenues and
prices each year, in accordance with a distributor’s distribution determination.

However, given the Tribunal set aside the NSW/ACT distribution determinations, we have
set revenues and prices in accordance with enforceable undertakings offered to us by each
distributor. These undertakings are ‘placeholder’ arrangements until the appeals process is
finalised. Given the placeholder nature of these instruments, the approaches to setting
revenues and prices under the undertakings have not included all of the adjustments below.
We note the undertakings are offered to the AER by each distributor, individually, so there
are differences between the undertakings.42 Some of these adjustments have already been
reflected in the revenues/prices for some distributors and not others. Further, the calculation
of some of these adjustments will be affected by the appeal outcome.

In order to give effect to the revenue recovery principle, it is important that the rules permit
us to reflect these adjustments in future revenues and prices, following the completion of the
appeals process.

Figure 2 summarises these adjustments.

B.1 Adjustments within the scope of the proposed
participant derogations and draft rules

The NSW/ACT distributors’ proposed derogation would enable the smoothing of revenue
associated with standard control services (DUOS revenues). The subsequent draft rule
would also enable the smoothing of DUOS revenues; however, it requires consideration of
the effect of this smoothing on total network (NUOS) revenues (and charges). Section B.1.1
lists the adjustments we make to NUOS revenues and charges for the NSW/ACT
distributors.

ActewAGL'’s proposed derogation, and the subsequent draft rule, would also enable the
smoothing of revenues associated with prescribed transmission services and annual
metering services.*® Section B.1.2 lists the adjustments we make to revenues and charges
related to ActewAGL'’s prescribed transmission services and annual metering services.

B.1.1 Network use of system (NUOS) revenues

We ordinarily apply the following annual adjustments to determine the NSW distributors’
annual revenue and ActewAGL'’s annual average revenue for standard control services. That
is, the allowed revenue (or average revenue) is determined by starting with the previous
year’s allowed revenue (or average revenue) and making the following adjustments.

42 . ) . .
The nature of the undertakings differs not only between each distributor, but they may differ across regulatory years for the

43 same distributor.
ActewAGL's annual metering services are under a price cap control mechanism, so we would smooth the notional revenue
associated with that service. ActewAGL also faces the volume risk under this control mechanism, so the discussion in

section 3.3 is also relevant to revenue smoothing regarding this service.
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- CPI

- X factor—revised annually for return on debt updates
- S factor—relates to service performance incentives

- Pass throughs

- D factor amounts (NSW distributors only)—relates to demand management
incentives

- DUOS unders and overs account (NSW distributors only) — accounts for differences
between the allowed revenue in previous years that the distributor was targeting to
earn and the actual revenue it did earn

« Forecast consumption (ActewAGL only)
» This converts the B-factor (pass through amounts) into an average revenue figure
« Actual consumption (ActewAGL only)

» This converts notional revenue from its proposed prices into an average revenue
figure

In addition, we apply the following adjustments to revenues related to designated pricing
proposal charges (DPPC) and jurisdictional schemes (JS):

 DPPC unders and overs account

« JS unders and overs account

Revenues related to standard control services, DPPC and JS together constitute network
use of system (NUOS) revenues and charges. DPPC relate to the cost of the transmission
network which is recovered by distributors then forwarded to the transmission business. JS
charges relate to the cost of government environment schemes, which distributors recover
through all customers. Both transmission and jurisdictional scheme costs are recovered by
distributors on an actual cost recovery basis. That is, each year, the distributors adds on to
its DUOS prices an amount to recover the transmission and jurisdictional scheme costs it
expects to incur for the upcoming regulatory year. However, if it recovers more (less) than its
actual costs, the difference is passed back (through) to customers in future years through
their respective unders and overs accounts.

B.1.2 Other revenues

ActewAGL'’s proposed derogation includes provisions for prescribed transmission services
and metering (alternative control services).44 We adjust the revenues and prices,
respectively, for these services for CPI and X factors.

For metering, we do not revise X factors annually for return on debt updates (but we do so
for prescribed transmission services).

Figure 2 Adjustments to revenues/prices within scop e of rule change

4 . ) . . .
Alternative control services also include ancillary network services for ActewAGL. However, the appeals do not have any
effect on the prices for these services (see our discussion in section A.4).
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Standard control services Other NUOS
DUOS Forecast | Actual DPPC JS
Pass D factor
CPI X S unders/ov| consumpt | consumpt |unders/ov|unders/ov
through | amounts N .
ers ion ion ers ers
Ausgrid v v v v v v x x v v
Endeavour v v v v v v x x v v
Energy
Essential v v v v v v x % v v
Energy
ActewAGL v v v v x x v v v v
Prescribed transmission
services
CPI X
ActewAGL v v
Alternative control
services
Metering
CPI X
ActewAGL v v

B.2 Adjustments outside the scope of the proposed
participant derogations and draft rule

The NSW distributors’ proposed derogation, and the subsequent draft rule, did not include
alternative control services and prescribed transmission services within its scope.45 If
scenario 1 occurs, all adjustments to these services would be captured in revenues and/or
charges for the last year of the current regulatory control period (2018-19). If either scenario
2 or 3 occur, there may be no adjustments to revenues and/or charges related to these
services.

For completeness, this section summarise the adjustments we make to revenues and prices
associated with these services. We understand the NSW distributors are considering
whether these services should be included in their proposed derogation.46

The appeals process potentially affects the prices the NSW distributors charge for alternative
control services, particularly metering and public Iighting.47 We adjust metering prices by CPI
and X factors. We adjust public lighting prices annually by CPI, with X factors being implicit
in the NSW distributors’ public lighting models.

For alternative control services, we do not revise X factors annually for return on debt
updates.

Only Ausgrid provides prescribed transmission services among the NSW distributors.

Meeting between staff from the AEMC, AER, NSW distributors and ActewAGL, 23 May 2017.

Alternative control services also include ancillary network services for the NSW distributors. However, the appeals do not
have any effect on the prices for these services (see our discussion in section A.4).
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The appeals process may also affect Ausgrid’s allowed revenues for prescribed transmission
services. We adjust these revenues annually for CPI and X factors. As with standard control
services, we revise X factors annually for return on debt updates.

Figure 3 summarises these adjustments.

Figure 3 Adjustments to revenues/prices outside the scope of the rule change

Prescribed transmission

services
CPI X
Ausgrid v v
Alternative control services
Metering Public lighting
CPI X CPI X
v
Ausgrid v v v
(Model)
Endeavour v v v v
Energy (Model)
Essential v v v v
Energy (Model)
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C. Alternative NSW rule

See attached document setting out the AER’s recommended alternative rule for the NSW
distributors.

NSW and ACT revenue smoothing rule change

25



D. Alternative ACT rule

See attached document setting out the AER’s recommended alternative rule for the ACT
distributors.

NSW and ACT revenue smoothing rule change
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(Participant derogation NSW DNSPs Revenue Smoothing Rule 2017

Draft National Electricity Amendment (Participant Dderogation - NSW
DNSPs Revenue Smoothing) Rule 2017

1 Title of Rule

This Rule is theDraft National Electricity Amendment (ParticipantBrogation - NSW DNSPs
Revenue Smoothing) Rule 2017

2 Commencement
This Rule commences operation on [COMMENCEMENT_DATE
3 Amendment of the National Electricity Rules

The National Electricity Rules are amended as setnoSchedule 1.
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Schedule 1 Amendment to the National Electricity Rules
(Clause 3)

[1] Chapter 8A New Part 14

In Chapter 8A, after Part 13, insert:

Part 14 Derogations granted to Ausgrid, Endeavour Energy and Essential Energy

8A.14 Derogations from Chapter 6 for the current regulatory eentrel period and
future subsegquent regulatory control period

8A.14.1 Definitions
In this participant derogationrule 8A.14:

2015 determination in respect of each—applicable affected NSW DN®Rans the following
applicable distribution determination:

(@) the drstrlbutron determrnatlon for the currwgulatory—eentrol perrod—e&bhsheel—by—thERen
, , 5) in respect

of Ausgrrd

(b) the drstrlbutron determrnatron for the curreegulatory—eentrol perrod—e&bhsheel—by—thERen
C , , 5) in respect

of Endeavour Energy, and

(c) the drstrlbutron determrnatron for the curreetgulatory—eentrol penoel—p&lehshed—by—thERen
6 , 5) in respect

of Essentral Energy

AER comments: The AER has considered whether the definition of “2015 determination” might be
amended so as to differently deal with the amendments anticipated by the AER’s letter to the businesses, dated
20 May 2015. (The AER is currently minded to make the amendments the subject of these letters at the same
time as the remittal determination.)

In addition to the formulation above, noting the strikethrough text, an alternative preliminary formulation
might be as follows: “...the distribution determination, including as in effect since the operation of rule 6.13,
for the current regulatory period in respect of ...”. See cl 6.13(b), which concerns the period of operation of
the determination.

-On 16 April 2014, the AER made “placeholder” determinations for the transitional regulatory control period
of 1 July 2014 to 30 June 2015;

- The placeholder allowance for the transitional year was to be replaced by the revenue allowance the AER
approved in the full determination;
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- On 30 April 2015, the AER made its final decisions in respect of the 2015—19 regulatory control period, but
truing-up the allowed revenue for 2014-15. For example, in relation to Ausgrid, the allowed revenue for 2015-
19 was $6576.4M, but for the whole of the regulatory control period of 14-19 (including the true-up of the
placeholder determination), the allowed revenue was $8785.2M. As noted in the Final Ausgrid determination
at footnote 4, p. 7 (“Overview”) and p. 22:

NER, cll. 6.3.1 and 6.8.2. As we explained in our draft decision, the regulatory control period is 2015-19. However, the
NER requires us to determine a notional annual revenue requirement for each year of the 2014-19 period. We must then
true this up with the placeholder 2014-15 annual revenue requirement we determined in the placeholder decision we made

in 2014. As a result, this decision often refers to the 2014-19 period, rather than the 2015-19 regulatory control period.

In our transitional decision, we determined the placeholder revenue for 2014-15. In this final decision to update the
2014-15 revenue for our assessment of efficient costs we determined X factors for the final four years of the 2014-19
period. This is to adjust Ausgrid's total revenue requirement for the 2015-19 regulatory control period for the difference
between the placeholder revenue and our decision on Ausgrid's efficient costs for 2014-15.

- Note also rules 11.56.1 and 11.56.4(c) of the NER, and the discussion of the transitional year, for example, in
1.4.1 of the Final Determination in relation to Ausgrid.

- It is only the Final Decision in respect of the 2015—19 regulatory control period that has been the subject of
merits review and judicial review.

It seems that, in light of the above, one option is to change the definition of “2015 determination” in the
AEMC Draft Rule so as to replace the reference to “current regulatory control period” (2014-2019) to
“subsequent regulatory control period” as defined in cl 11.55.1 of the NER (“subsequent regulatory control
period, of an affected DNSP, means the regulatory control period for the affected DNSP that immediately
follows the transitional regulatory control period”), or to expressly define it as comprising the regulatory years
in 2015 to 2019.

Having considered the above, the AER considers that only the 2015 determinations need to be referred to in
the Rule.

adjustment amountin respect of a NSW DNSP, means, if where cladsé84(a)(1) applies, an
amount that operates as if it were:

(a) a revenue increment; or
(b) a revenue decrement,

to the total annual revenue that may be earnedhdtyNSW DNSP for the final regulatory year of
the current regulatory—eentrol period in accordamgéh the annual revenue requiremeratnd
control mechanism that apply under the remade 2E&rmination, and which accounts for any
applicable adjustments made by taking into accthantonsiderations specified in cl 8A.14.4(c):

AER comments: The AER notes that it will make a determination on remittal for the NSW DNSPs,
following the outcome of the Full Federal Court judicial review proceedings. As such, the AER
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considers that all references in the AEMC Draft Rule to the Tribunal “affirming” or “varying” the
AER’s 2015 determinations can be removed. The AER accordingly proposes the above amendment.

The AER was also initially concerned about the incorporation of the terms “revenue increment” and
“revenue decrement” in this definition. These are terms used in the Rules in 6.4.3 (Building block
approach - distribution) and 6A.5.4 (Building block approach - transmission) (but are not terms in
the NEL). However, the words “operates as if it were” gives some comfort in relation to these
concerns. A related concern nevertheless remains in relation to “subsequent adjustment amount”
(see below).

The AER is also concerned as to whether the definition of “adjustment amount” is sufficient to
achieve the underlying objective of making the businesses “whole”, or putting them back to the
position that they should have been in. The DNSPs also appear to agree that additional adjustments
need to be made in order to leave them “whole”. These adjustments not only include the changes to
allowed revenue directly flowing out of any changes to the opex allowance and rate of return, but also
include adjustments that would have ordinarily occurred, but which have not flowed through into
prices given the approach taken in the undertakings. The undertakings have effectively been a one-
on-one negotiation between the AER and each distributor. The undertakings vary across distributors,
and across years (the AER accepted undertakings from each NSW DNSP for 2016/17 and has
finalised undertakings for 2017/18). As such, there are idiosyncratic differences between the
undertakings that mean the exact nature of the required adjustments to leave each distributor
“whole” will need to be tailored to the particular distributor.

Presently, the Draft Rule does not explicitly state that the DNSPs should ultimately only recover what
they are entitled to - that is, that no windfall gains or losses should be incurred, nor does the Draft
Rule expressly provide for the adjustments that need to be made in light of the undertakings that
have been in place. The AER considers that the Draft Rule should contain a provision that explicitly
requires the DNSPs to recover only the revenue to which it is entitled. The AER has suggested
proposed amendments to address this concern. An alternative form of drafting is as follows:

“...and which accounts for any relevant adjustments by application of the applicable control mechanism formulae

and the operation of unders and overs accounts”.

This alternative formulation would in turn involve some further definitions, including in relation to
“unders and overs accounts”, or could alternatively be accompanied by a non-exhaustive list of the
adjustments to be made (e.g. “including, but not limited to...”).

By way of observation, the AER notes the following:

(A) It remains concerned about the use of the different terms of “adjustment amount” and “variation
amount”, which are being used in the Draft Rule to describe the same sum of money, but which is
dependent on when the required adjustment to total revenue is determined. This would appear to
introduce unnecessary confusion, and a more streamlined drafting approach could have been
adopted.

(B) This definition assumes that the AER is able to apply the unders/overs account ex post facto.
This involves a series of iterative calculations, which are not presently accommodated in express terms

in the Draft Rule.
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adjustment determination means thER'sdetermination:

(@) under clause 8A.14.4, of any, and the relevanbunts of the, adjustment amount and
subsequent adjustment amount; and

(b) under clauses 8A.14.5 and 8A.14.6, the relevanbunts of the variation amount and
subsequent adjustment amount.

AER comments: The AER considers that this definition is no longer required as a number of
alternative scenarios considering the initial process by which the existing 2015 determinations are
going to be remade is now not a matter of speculation - the AER will make a determination on
remittal.

Nola a N 'a aYaloJaWllaVaVaViV/aVa " & Q a aYa¥lla -

3 0 whole—erpart—of-tho vorkeastructure—a 0 ector). the
Ausgrid Operator Partnership (ABN 78 508 211 73flb00 George Street, Sydney NSW 2000
comprising of:

(a) Blue Op Partner Pty Ltd (ACN 615 217 500) asttee for the Blue Op Partner Trust;

(b) ERIC Alpha Operator Corporation 1 Pty Ltd (A®N2 975 096) as trustee for ERIC Alpha
Trust 1;

(c) ERIC Alpha Operator Corporation 2 Pty Ltd (AGN2 975 121) as trustee for ERIC Alpha
Trust 2;

(d) ERIC Alpha Operator Corporation 3 Pty Ltd (A®N2 975 185) as trustee for ERIC Alpha
Operator Trust 3; and

(e) ERIC Alpha Operator Corporation 4 Pty

AER comments: The AER has adopted an alternative definition, suggested by Ausgrid, which is
consistent with the s 59A undertakings.

current regulatory eentrel period, for each NSW DNSP, means the period of five ydhas
commenced on 1 July 2014 and ends on 30 June 201éh includes the ‘transitional regulatory
control period’ and ‘subsequent regulatory conpetiod’ as those terms are defined in clause
11.55.1.

AER comments: The AER notes the derogation as initially proposed by the NSW DNSPs, in
relation to which the businesses observed that each of the “transitional regulatory control period”
and the “subsequent regulatory control period” are “regulatory control periods” for the purposes of
the NER, but that the five year period comprised of the “transitional regulatory control period” and
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the “subsequent regulatory control period” is not (cl 11.55.1, cl 11.56.3(a)(2), cl 11.56.4(g) and (k)).
As such, the NSW DNSPs had revised the term to refer to that five-year period, using instead the
phrase “current regulatory period” (since that period is not a regulatory control period). The AER
considers that such an amendment should be made if its primary proposal is not adopted.

Endeavour Energy means Endeavour Energy, the energy services aiiporof that name
(formerly known as Integral Energy), which is catuged under section 7 of tHenergy Services
Corporations Act 1999NSW) and specified in Part 2 of Schedule 1 ta &, or any successor to
its business (including any 'authorised distributdrEndeavour Energy's 'network infrastructure
assets' (as those terms are defined irEleetricity Network Assets (Authorised Transact)ofist
2015 (NSW)) following the transfer of the whole, or paof those network infrastructure assets to
the private sector).

Essential Energymeans Essential Energy, the energy services aiporof that name (formerly
known as Country Energy), which is constituted undection 7 of theEnergy Services
Corporations Act 1998NSW) and specified in Part 2 of Schedule 1 of #heft or any successor to
its business.

AER comments: The AER notes that the definition of “Endeavour Energy” will need to be amended
in due course, given the pending acquisition.

NSW DNSPmeans any-each of the following Distribution Netkv8ervice Providers:
(a) Ausgrid;

(b) Endeavour Energy; and

(c) Essential Energy.

regulatory year means each consecutive period of 12 calendar mamtthee current regulatory
control period or_future-subseguent regulatory mnperiod (as the case may be) (the current
regulatory-eentrol period and future-subsequentileggry control period each being deemed to be
a regulatory control period), the first such 12 month period commencing at likginning of
the regulatory—eentrol period or regulatory contpelriod (as the case may be) and the final 12
month period ending at the end of the regulatentrab period_or regulatory control period (as the

case may be).

AER comments: The AER notes the definition of “regulatory year” in the Glossary in Chapter 10
of the Rules: “Each consecutive period of 12 calendar months in a regulatory control period, the first such
12 month period commencing at the beginning of the regulatory control period and the final 12 month
period ending at the end of the regulatory control period. For AEMO, each financial year is a regulatory
year.”

The AER notes that this separate and different definition in the Draft Rule is nevertheless required
given the absence of a “distribution determination” in relation to which the related definition of
“regulatory control period” for a DNSP depends - “In respect of a Distribution Network Service

Provider, a period of not less than 5 regulatory years for which the provider is subject to a control mechanism
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imposed by a distribution determination”. The different definition in the Draft Rule is limited to the
participant derogation.

The proposed amendment by the AER is necessarily complicated, but this flows from the
observations made in relation to the definition of “current regulatory control period (or, as
suggested, “current regulatory period”), which are addressed above.

remade 2015 determrnatronrn respect of each NSW DNSP means—the—zelémteherq—ef—that

% the distribution determination
made bv theAEan relatron to the current requlatorv perrod afteg Tribunal's decision in respect
of that NSW DNSP.

AER comments: The AER notes an alternative formulation of the definition of “remade 2015
determination” above. See also the comments below in relation to the definition of “Tribunal’s
decision”.

subsequent adjustment amountin respect of a NSW DNSP, means:
(a) if clause 8A.14.4 applies, an amount that:
(1) is equivalent in net present value terms &atljustment amount; and

(2) represents a revenue—rerement increase (Wwheradjustment amount is a negative
amount) or a revenue-deecrement decrease (wheradjhstment amount is a positive
amount) to theannual revenue requiremenf the first regulatory year of the future

subseguent regulatory control period; or

(b) if clause 8A.14.5 applies, an amount that isiaent in net present value terms to the vanmtio
amount; or

(c) if clause 8A.14.6 applies, an amount that isiejent in net present value terms to the vanmatio
amount.

AER comment: As noted above in respect of the definition of “adjustment amount”, the AER is
concerned about the use of the terms “revenue decrement” and “revenue increment”, which are

terms used in the Rules in 6.4.3 (Building block approach - distribution) and 6A.5.4 (Building block

approach - transmission) (but are not terms in the NEL).

The AER considered whether the language of “operates as if it were” could be applied here, as in the
definition to “adjustment amount”. An alternative formulation, however, is suggested above, which

is to use different terms to avoid confusion, being “revenue increase” and “revenue decrease”.

Future subsegquent distribution determination in respect of each NSW DNSP, means the
distribution determination of that NSW DNSP made tne AER for the future -subseguent
regulatory control period.

AER comments: The AER proposes the amendments above, which are consistent with the
proposed change to the definition of “subsequent regulatory control period”.
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Future subseguent regulatory control period in respect of a NSW DNSP, means tegulatory
control periodfor that NSW DNSP that immediately follows the reunt regulatory-centrol period.

AER comments: The AER is concerned about this definition, given that it is used in a different
fashion elsewhere in the Rules in Chapter 11, which concerns “Savings and Transitional Rules”. As
such, the AER has proposed the alternative formulation.

The term is defined in Chapter 11 in relation to “Transitional provisions for NSW/ACT
Distribution Network Service Providers” in cl 11.55.1 to mean “the regulatory control period for the
affected DNSP that immediately follows the transitional regulatory control period”. (Note: The
definition of “regulatory control period” for the purposes of this definition is affected by clause

11.56.4(k).)

The term also has a specific definition in relation to rule 11.80 (National Electricity Amendment
(“Aligning TasNetworks’ regulatory control periods) Rule 2015”) in comparable terms to the
definition proposed by the AEMC in this Draft Rule.

The term also has a specific definition in relation to rule 11.93 (“Rules consequential on the making
of the National Electricity Amendment (Rate of Return Guidelines Review) Rule 2016”) in
comparable terms to the definition proposed by the AEMC in this Draft Rule.

The term “regulatory control period” is a defined term in the Glossary in Chapter 10 of the Rules
such that the composite phrase does not have a definition of general application in the Rules. This
appears to be the approach taken in relation to ¢l 11.80.1 and 11.93.1. On balance, the definition
proposed by the AEMC in this Draft Rule could be retained (if the AEMC were not minded to

depart from consistent drafting).

An alternative formulation might also take the following form: “future regulatory control period, in
respect of a NSW DNSP, means the regulatory control period for that NSW DNSP that immediately

follows the current regulatory period, with a putative operation over regulatory years occurring in

2019 to 2024”.

substituted total annual revenue amounthas the meaning given in clause 8A.14-4{e)(d).

total annual revenue in respect of a NSW DNSP, means the total revéimatethe NSW DNSP is
entitled to earn from the provision stiandard control servicef®r the relevant regulatory year.

Tribunal means the Australian Competition Tribunal.

Tribunal's decision means the decision of the Tribunal in relationthie 2015 determination
delivered on 26 February 2016 to remit the matsakiio theAER pursuant to s 71P(2)(c) of the
NEL, as—varied-orremade as a consequence of ttoeroa of judicial review of that-deeision
determination.

AER comments: The AER notes that the Tribunal will remit the decision to the AER in accordance
with the orders arising out of the Full Federal Court’s judgment in the judicial review proceedings.
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The AER considers the definition of ‘remade 2015 determination” and ‘Tribunal’s decision’ should
be updated to reflect the Full Federal Court’s orders, which we anticipate will be finalised shortly.

The definition is convoluted, and can be interpreted to mean different things. A preferable
approach would be to collapse this definition in to the definition of “remade 2015 determination”,
as that includes the only use of the term Tribunal’s decision”.

undertaking, in respect of a NSW DNSP, means an undertakimgngio, and accepted-approved
by, the AER under section 59A of thBlational Electricity Lawin respect of the revenue earned

and/or prices charged by that NSW DNSP for thevegieregulatory year.

‘ AER comments: The proposed amendment reflects the language of s 59A(1) of the NEL.

variation amount, in respect of a NSW DNSP, means:

(a) if clause 8A.14.5 applies, an amount equivaienhe difference between:

(1) the total annual revenue for the NSW DNSP her final regulatory year of the current

regulatory-eentrol period under—{1)}-#-clause-8A3(a)} ) appliesi) thannual revenue
requiremen@and control mechanism under the remade 2015 detation; and

(24 any undertaking that applies for that riegary year, as adjusted to account for any
applicable adjustments by taking into account threserations specified in cl 8A.14.5(c):,

provided that if the total annual revenue underuhdertaking, as adjusted, is greater than
the total annual revenue under the remade 201%ndieztion, the variation amount will be

a negative amount; or

AER comments: The AER considers that this sub-clause is no longer necessary, as the Tribunal will
remit the decision to the AER to remake.

(b) if clause 8A.14.6 applies, an amount equivalerthe difference between:

(1) the total annual revenue for the NSW DNSP fer final regulatory year of the current

regulatory-eentrol period under—{1)}-#-clause-8A8(a)} 1) appliesi) thannual revenue
requiremen@and control mechanism under the remade 2015 detation; and
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(2Xi-any undertaking that applies for that regjoty year, as adjusted to account for any
applicable adjustments by taking into account thesierations specified in cl 8A.14.6(c):,

provided that if the total annual revenue underuhdertaking, as adjusted, is greater than
the total annual revenue under the remade 201%ndietztion, the variation amount will be
a negative amount; or

AER comments: As noted above, the AER is concerned about the use of the different terms of
“adjustment amount” and “variation amount” within the Draft Rule, which are effectively being
used to describe the same sum of money. The AER queries whether this introduces unnecessary
confusion.

The AER also queries whether this makes provision for the “truing up” of actual revenues in relation
to the allowed revenues and the undertaking revenues.

The AER has proposed amendments above to expressly allow for the making of adjustments
required to be made in light of the undertakings in place, as noted above in relation to the
comments concerning the definition of “adjustment amount”.

8A.14.2 Expiry date

This participant derogationexpires on the date that immediately follows timel @f the_future
subseguent regulatory control period.

8A.14.3 Application of Rule 8A.14

(a) Thisparticipant derogatiorprevails to the extent of any inconsistency witly ather provision
of the Rules.

(b) Nothing in thigparticipant derogatiorhas the effect of:
(1) changing the application of thailesto the making of a
remade 2015 determination; or

(2) rendering a change, in whole or in part, totérens of a-distribution-determination-that
appliesinrespect-of-the-currentregulatory-cdipesiod 2015 determination.

10
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AER comments: The AER is uncertain of the scope of ¢l 8A.15.3 and suggests the above
amendment by way of clarification.

(c) To the extent of any inconsistency betweenghisicipant derogatiorand a:
b remade 2015 determinatien; or
> I N - I o by thi 1

this participant derogatiorprevails.

8A.14.4 Recovery of revenue across the current regulatory eentrel period and future

subseguent regulatory control period

General

(a) This clause 8A.14.4 applies in respect of a NBMGP if{1) a remade 2015 determination is
made by théAERIin respect of that NSW DNSP prior to 1 March 204:8;

to-1 December2017.

AER comments: The AER is concerned as to whether the Draft Rule deals with certain scenarios
within the different time periods contemplated in cl 8A.14.4, 8A.14.5 and 8A.14.6. For example, the
concern is that the Rule, as presently drafted, does not accommodate a situation in which the AER’s
decision on remittal is appealed. It is suggested that a more flexible approach may be able to
accommodate more variables.

As noted in the AER Submission, dated December 2016, with respect to the business’ proposal, the
drafting of the Rule assumes that the ultimate outcome of the appeals process is that the distribution
determination is remitted back to the AER and that the remittal determination is completed within
the 2014-19 period. Accordingly, the AER raises the question whether an additional provision, or
amendment to a provision, is required to deal with alternative scenarios if the structure of the
existing Draft Rule is maintained.

Another concern raised by the AER is how the Rule will be able to accommodate different
approaches being taken in respect of the different NSW DNSPs.

Adjustment determination under cl 8A.14.4

(b) The AER may+—2) if subparagraph (a)(l) applles deteenanthe tlme of maklng the remade
2015 determination; ? 2018, for the
relevant NSW DNSP:

(1) (3 an adjustment amount; and
(24 a subsequent adjustment amount.,

(c) In making an adjustment determination undé/ciL4.4(b), theAER:

11
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(1) must be satisfied that the adjustment detertimnawill result in the relevant NSW
DNSP recovering the same revenue (in net preséme wmuivalent terms) as it would have
had if the remade 2015 determination had been anepfrom the commencement of the
current regulatory period, and any control mechmanisspecified in the remade 2015
determination had been implemented in each releemutiatory year;

(2) must be satisfied-fthdERis-satisfied that the application of the adjusttreanount and
subsequent adjustment amount under paragraphd)(ahd_(f)-{e), respectively, would be
reasonably likely to minimise variationsuise of systeroharges:

(i) between the penultimate and final regulatonargeof the current regulatory
eontrel period; and

(il) between the final regulatory year of the catreegulatory-eentrol period and the
first regulatory year of the future-subseguent l&iguy control period,

for the relevant NSW DNSP.;

(3) may have regard to any factor considered rakeva

Note:

When determining the adjustment amount and subséguustment amount, the AER must also take intmant the
national electricity objectiveand may take into account the revenue and pripimmriples: seeNational Electricity
Law, s.16(1)(a) and (2)(b).

AER comments: As noted above, the AER considers that a primary policy objective is making the
businesses “whole” as a result of the adjustment determination, and the above amendments propose
to address this.

The AER considers that any references to ‘reasonably satisfied’ ought not to be included as they have
a confounding dimension.

The AER notes that the use of the word “likely” could introduce uncertainty as to what sense the
word is being used. That is, as a probability or likelihood, or as a real and not remote chance.

Another formulation to address the objective of not permitting any windfall gains or losses would be
to adapt the language from cl S6.2.1(e)(3) of the NER: “The adjustment must also remove any benefit or
penalty associated with any difference between the estimated and actual expenditure.” The alternative
formulation may take the following forms:

“...must_be reasonably satisfied that the adjustment determination will not result in any windfall benefit or

penalty accruing to the relevant NSW DNSP”;

“...must be reasonably satisfied that the adjustment determination will only result in the relevant NSW DNSP
recovering the same revenue (in net present value equivalent terms) as it would have had if the remade 2015

determination had been in place from the commencement of the current regulatory period, without also recovering

any windfall gain, or incurring a windfall loss.”

12
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(d) {e) Paragraphs (e}{(d) and & (e) do not applyespect of a NSW DNSP if the AER has not
determined an adjustment amount and subsequerdtadjot amount under paragraph (b) for that
NSW DNSP.

Recovery in current regulatory eentrel period

(e){d) Apricing proposalsubmitted by a NSW DNSP, and accepted-approvadebpER, for the
final regulatory year of the current regulatery-gehperiod must only provide for the recovery of:

(1) where the applicable adjustment amount opeestéfit were a revenue increment:
(i) the NSW DNSP's total annual revenue in accardanith theannual revenue
requirementand control mechanism under the distribution deiteation in force for
the final regulatory year of the current regulateeptrel period; plus
(i) the adjustment amount; or

(2) where the applicable adjustment amount opeeséfit were a revenue decrement:
(i) the NSW DNSP's total annual revenue in accardanith theannual revenue
requirementand control mechanism under the distribution deiteation in force for
the final regulatory year of the current regulateeptrel period; minus
(i) the adjustment amount,

(such amount being trsubstituted total annual revenue amounjt

Recovery in future subseguent regulatory control period

(f) ) The AER must include the subsequent adjustment amountndieied for a NSW DNSP
under paragraph (b) as:

(1) if subparagraph (e}{d)(1) applies, a reveresranent decrease; or
(2) if subparagraph (e}{d) (2) applies, a revaenagement increase ,

to theannual revenue requiremedetermined under rule 6.4 for the first regulatgear of that
NSW DNSP'’s future-subseguent regulatory controiooer

AER comments: See the above comments in relation to “revenue decrement” and “revenue
increment”.

By way of observation, the AER is also concerned about whether the Draft Rule fails to deal with
certain scenarios within the different time periods contemplated in cl 8A.14.4, 8A.14.5 and 8A.14.6.
For example, the concern is that the Draft Rule, as presently drafted, does not accommodate a
situation in which the remitter decision is appealed. It is suggested that a more flexible approach may
be able to accommodate more variables.
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As noted in the AER Submission, dated December 2016, with respect to the business’ proposal, the
drafting of the Rule assumes that the ultimate outcome of the appeals process is that the distribution
determination is remitted back to the AER and that the remittal determination is completed within
the 2014-19 period. Accordingly, the AER has raised whether an additional provision, or
amendment to a provision, is required to deal with alternative scenarios if the structure of the
existing Rule is maintained.

8A.14.5 Recovery of revenue in future subseguent regulatory control period only
and no reopening of future subseguent distribution determination required

General

(a) This clause 8A.14.5 applies in respect of a NSMSP if %) a remade 2015 determination is
made by theAERIn respect of that NSW DNSP on or after 1 March&@@ut prior to-t-ebruary
1 May 2019:+r.

AER comments: The AER considers that this date should be changed to 1 May 2019, as this timing
aligns with the NER timing of the final distribution determination for the future regulatory control
period.

As noted above, the AER has raised the question whether the drafting of the Rule assumes that the
ultimate outcome of the appeals process is that the distribution determination is remitted back to the
AER and that the remittal determination is completed within the 2014-19 period (and not the
subject of further challenge). Accordingly, the AER has raised whether an additional provision, or an
amendment to a provision, is required to deal with alternative scenarios if the structure of the
existing Rule is maintained. For example, to accommodate a situation in which the remitter decision
is appealed.

Another concern raised by the AER is how the Rule will be able to accommodate different
approaches being take in respect of the different NSW/ACT DNSPs.

Adjustment determination under cl 8A.14.5

(b) The AER must +{2) if subparagraph (&)(1) applies, deteeman the time of making the
remade 2015 determinatien; or

) if sl h{a)2 lies—d inebyBLeh-2010,
the variation amount and subsequent adjustment minioiuthe relevant NSW DNSP.

(c) In making an adjustment determination undé&4cfl4.5(b), theAER:

(1) must be satisfied that the adjustment deteroinawill result in the relevant NSW
DNSP recovering the same revenue (in net preséme wauivalent terms) as it would have
had if the remade 2015 determination had beenaonepfrom the commencement of the

14
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current requlatory period, and any control mechanisspecified in the remade 2015
determination had been implemented in each releemputiatory year;

(2) may have regard to any factor considered rekeva

Note:

When determining the adjustment amount and subségquiustment amount, the AER must also take intmant the
national electricity objectiveand may take into account the revenue and pripinmciples: seeNational Electricity
Law, s.16(1)(a) and (2)(b).

The principle in 8A.14.4(c)(2) is not repeated . B4.5(c), as the minimisation in price volatilitvill be achieved
through the application of the ordinary smoothingchmnisms of the distribution determination.

‘ AER comments: Note the comments above in relation to 8A.14.5(c).

Recovery in future subseguent regulatory control period

(d) ) The AER must include the future-subseguent adjustment amdetermined for a NSW
DNSP under paragraph (b) as:

(1) if the applicable variation amount is a pogtamount, a revenue-inerement increase; or
(2) if the applicable variation amount is a negativmount, a revenue-decrement decrease,

to theannual revenue requiremedetermined under rule 6.4 for the first regulatgear of that
NSW DNSP’s future-subseguent regulatory controiogoker

8A.14.6 Recovery of revenue in future subseguent regulatory control period only
and reopening of distribution determination is required

General

(a) This clause 8A.14.6 applies in respect of a NSMSP if-—(1) a remade 2015 determination is
made by théAERIn respect of that NSW DNSP; or

on or after4-+February 1 May 2019, but prior to &cBmber of the fourth last regulatory
year of the future-subseguent regulatory contrabpe

AER comments: As noted above, the AER has raised the question whether the Draft Rule assumes
that the ultimate outcome of the appeals process is that the distribution determination is remitted
back to the AER and that the remittal determination is completed within the 2014-19 period.
Accordingly, the AER has raised whether an additional provision, or amendment to a provision, is
required to deal with alternative scenarios if the structure of the existing Rule is maintained. For
example, to accommodate a situation in which the AER’s decision on remittal is appealed.

Another concern raised by the AER is how the Draft Rule will be able to accommodate different
approaches being take in respect of the different NSW/ACT DNSPs.
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Adjustment determination under cl 8A.14.6

(b) TheAER must—+&) if subparagraph (a)(1) applies, deteem@hthe time of making the remade
2015 determination;-or

the variation amount and subsequent adjustment minioiuthe relevant NSW DNSP.

(c) In making an adjustment determination undé&4cl4.6(b), theAER:

(1) must be satisfied that the adjustment detertimnawill result in the relevant NSW
DNSP recovering the same revenue (in net preséme wmuivalent terms) as it would have
had if the remade 2015 determination had been anepfrom the commencement of the
current regulatory period, and any control mechmanisspecified in the remade 2015
determination had been implemented in each releemputiatory year;

(2) may have regard to any factor considered rekeva

Note:

When determining the adjustment amount and subsequiustment amount, the AER must also take intmant the
national electricity objectiveand may take into account the revenue and pripimriples: seeNational Electricity
Law, s.16(1)(a) and (2)(b).

The principle in 8A.14.4(c)(2) is not repeated i.B4.6(c), as the minimisation in price volatilitvill be achieved
through the application of the ordinary smoothingchmanisms of the distribution determination.

Recovery in subseguent future regulatory control period
(d) {e) It paragraph (a) applies in respect of aWN®NSP, theAER must revoke the future
subseguent distribution determination of that NSWNSP and make a new distribution
determination in substitution for that revoked deii@ation, that:
(1) applies to the remainder of the future-subsetjregulatory control period; and
(2) includes the subsequent adjustment amounh&aMNSW DNSP as:
(i) if the applicable variation amount is a posti@mount, a revenue increment; or
(i) if the applicable variation amount is a negatamount, a revenue decrement,
to theannual revenue requiremenf one or more of the regulatory years for the
remainder of the_future—subsegquent regulatory obnperiod, subject to the
aggregate of all such increases or decreasesdatetbvant regulatory years being
equivalent in net present value terms to the sulm#cadjustment amount.
(e) {d) The substituted distribution determinatimade under paragraph (d)- (c) must only depart

#H-vary from the revoked distribution determioatito the extent necessary to reflect the increase
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or decrease (as the case may be) tatimal revenue requiremeat one or more of the regulatory
years for the future-subseguent regulatory copieabd under paragraph (e){e)-and

h-other

AER comments: The AER has a policy preference to leave matters of procedural fairness to the
operation of general administrative law requirements in the context of the decisions giving effect to
smoothing.

(f) (&) If the AER revokes and substitutes the future-subsequenibdison determination under
paragraph (d)«c), that revocation and substitutiust take effect from the commencement of the
next regulatory year.

AER comments: See the above comments in relation to “revenue decrement” and “revenue
increment”.

8A.14.7 Requirements for adjustment determination

The AERmust:

AER comments: As noted above, the AER has a policy preference to leave matters of procedural
fairness to the operation of general administrative law requirements in the context of the decisions
giving effect to smoothing.

(a)b}publishits adjustment determination:

H-eclause-8A14-4(a) (1), 8A14-5( )1 )-or-8ABM ) applies, at the time of publication

of the remade 2015 determination;

(b)) include in its adjustment determinatiore teasons for thAER’sdetermination of:
(1) if clause 8A.14.4 applies, the adjustment amhauml subsequent adjustment amount or,
where theAER has not determined an adjustment amount and sudst@djustment
amount, the reasons for that decision; or

(2) if clause 8A.14.5 or 8A.14.6 applies, the viiwia amount and subsequent adjustment
amount.
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8A.14.8 Application of Chapter 6 under participant derogation
(a) Except as otherwise specified in this rule 8fot Chapter 11, Chapter 6 applies to:
(1) the remainder of the current regulatery-conpeiod; and
(2) the making of a future-subseguent distributlerermination,
in respect of each NSW DNSP.
(b) For the purposes of the application of claug&d4.4, 8A.14.5 and 8A.14.6 (as applicable) in
respect of a NSW DNSP, Chapter 6 is amended forettmainder of the current regulatorreentrol
period as follows:
(1) clause 6.18.1A(c) does not apply to the extesessary to allow for the submission of a
pricing proposalby a NSW DNSP, and subsequent approval of guwiting proposalby
the AER, in accordance with clause 8A.14.4(e)(d);

(2) if clause 8A.14.4 applies, if any variationpgroposed tariffs occurs as a result of:

(i) if clause 8A.14.4(a)(1) applies, the remade®6é&termination; or

(iif incorporation of the substituted total annuavenue amount in the pricing
proposal under clause 8A.14.4{e)(d),

such variations will be taken to be explained by thlevant NSW DNSP for the
purposes of clause 6.18.8(a)(2);

(3) if clause 8A.14.4 applies, the reference ty ‘applicable distribution determination’ in
clauses 6.18.2(b)(7), 6.18.2(b)(8), 6.18.8(a)(1y &hn18.8(c) will be taken to be the
applicable distribution determination as suppleradnby the requirements for the NSW
DNSP’spricing proposalunder clause 8A.14.4(e}d);

(4) to the extent that a NSW DNSP’s tariffs vargnr tariffs which would result from
complying with the pricing principles in clause 8.3(e) to (g) due to the application of this
participant derogation, such variation is takerbéoa variation from the pricing principles
permitted under clause 6.18.5(c);

(5) clause 6.18.6 does not apply to the extentdhdEW DNSP'’s tariffs vary from tariffs
which would otherwise result from complying wittaoke 6.18.6, due to the application of
this participant derogationand

AER comments: The AER has questioned whether reference should be made to the fact that this
clause is only relevant to recovering revenue in the current regulatory period and that revenue
recovered in the next period will be part of the X factors.

(6) if the AER amends aricing proposalunder clause 6.18.8(b)(2) or 6.18.8(c), then in
addition to the requirements in clause 6.18.8(t®) AER must also have regard to:
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(i) if clause 8A.14.4(a)(1) applies, any variationproposed tariffs as a result of the
remade 2015 determination;

the

(iii) if the AERdetermines an adjustment amount and subsequerstaeint amount
under clause 8A.14.4(b), any variations in proposadffs as a result of the
application of the substituted total annual revenamount under clause

8A.14.4(e)d).

(c) For the purposes of the application of clauged4.4, 8A.14.5 and 8A.14.6 (as applicable) in
respect of a NSW DNSP, Chapter 6 is amended fofutluee -subseguent regulatory control period
as follows:

(1) if clause 8A.14.6 applies, clause 6.5.9(b)(@¢<inot apply to the extent necessary to
include the subsequent adjustment amount as auevaorement or revenue decrement (as
the case may be) to tlanual revenue requiremeat one or more regulatory years for the

future -subseguent regulatory control period for thlevant NSW DNSP under clause

8A.14.6(dXe); and

(2) the reference to ‘the other revenue incrememntslecrements’ referred to in clauses
6.4.3(a)(6) and 6.4.3(b)(6) is taken to includehsimcrements or decrements as adjusted to
the extent necessary to take into account the egijuin of the substituted total annual
revenue amount under clause 8A.14:4{e)(d).
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Draft National Electricity Amendment (Participant Dderogation
- ACT DNSP Revenue Smoothing) Rule 2017

1

Title of Rule

This Rule is théraft National Electricity Amendment (ParticipantiBrogation
- ACT DNSP Revenue Smoothing) Rule 2017

Commencement

This Rule commences operation on [COMMENCEMENT_DATE
immediately following Schedule 1 of tidational Electricity Amendment
(Participant derogation — NSW DNSPs Revenue SmagtRule 2017

Amendment of the National Electricity Rules
The National Electricity Rules are amended as setnoSchedule 1.
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Schedule 1 Amendment to the National Electricity Rules

(Clause 3)

[1] Chapter 8A New Part 15
In Chapter 8A, after Part 14, insert:

Part 15 Derogations granted to ActewAGL

8A.15 Derogations from Chapter 6 for the current regulatory
controel period and future subseguent regulatory control
period

8A.15.1 Definitions
In thisparticipant derogationrule 8A.15:

2015 determination means the distribution determination for the coirre
regulatory -centrol period—published—bytdER-6r—30-April-2015-(as
corrected in accordance with theER's letter dated 20 May 2015) in
respect of ActewAGL.

AER comments: The AER has considered whether the definition of “2015 determination” might
be amended so as to differently deal with the amendments anticipated by the AER’s letter to the
businesses, dated 20 May 2015. (The AER is currently minded to make the amendments the
subject of these letters at the same time as the remittal determination.)

In addition to the formulation above, noting the strikethrough text, an alternative preliminary
formulation might be as follows: “...the distribution determination, including as in effect since the

operation of rule 6.13, for the current regulatory period in respect of ...”. See cl 6.13(b), which

concerns the period of operation of the determination.

- On 16 April 2014, the AER made “placeholder” determinations for the transitional regulatory
control period of 1 July 2014 to 30 June 2015;

- The placeholder allowance for the transitional year was to be replaced by the revenue allowance
the AER approved in the full determination;

- On 30 April 2015, the AER made its final decisions in respect of the 2015—19 regulatory control
period, but truing-up the allowed revenue for 2014-15. For example, the allowed revenue for 2015-
19 was $590.9M, but for the whole of the regulatory control period of 14-19 (including the true-up
of the placeholder determination), the allowed revenue was $764.IM. As noted in the Final
ActewAGL determination at footnote 4, p. 7 (“Overview”) and p. 22:

NER, cll. 6.3.1 and 6.8.2. As we explained in our draft decision, the regulatory control period is 2015-19. However, the
NER requires us to determine a notional annual revenue requirement for each year of the 2014-19 period. We must then
true this up with the placeholder 2014-15 annual revenue requirement we determined in the placeholder decision we
made in 2014. As a result, this decision often refers to the 2014-19 period, rather than the 2015-19 regulatory control
period.
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In our transitional decision, we determined the placeholder revenue for 2014-15. In this final decision to update the
2014-15 revenue for our assessment of efficient costs we determined X factors for the final four years of the 2014-19
period. This is to adjust AcewtAGL’s total revenue requirement for the 2015-19 regulatory control period for the
difference between the placeholder revenue and our decision on ActewAGL’s efficient costs for 2014-15.

- Note also rules 11.56.1 and 11.56.4(c) of the NER, and the discussion of the transitional year, for

example, in 1.4.1 of the Final Determination in relation to ActewAGL.

- It is only the Final Decision in respect of the 2015—19 regulatory control period that has been the

subject of merits review and judicial review.

It seems that, in light of the above, one option is to change the definition of “2015 determination”
in the AEMC Draft Rule so as to replace the reference to “current regulatory control period”
(2014-2019) to “subsequent regulatory control period” as defined in cl 11.55.1 of the NER
(“subsequent regulatory control period, of an affected DNSP, means the regulatory control period
for the affected DNSP that immediately follows the transitional regulatory control period”), or to
expressly define it as comprising the regulatory years in 2015 to 2019.

Having considered the above, the AER considers that only the 2015 determinations need to be

referred to in the Rule.

ActewAGL means ActewAGL Distribution, the joint venture betm
Icon Distribution Investments Limited ACN 073 0224 and Jemena
Networks (ACT) Pty Ltd ACN 008 552 663, providingjstribution
servicesin the Australian Capital Territory, or any suce@sgo its
business.

adjustment amount means,_if clause 8A.15.4(a)(1) applies, an amount
that operates as if it were:

(@) arevenue increment; or
(b) arevenue decrement,

to the total annual revenue that may be earneddigwAGL for the final
regulatory year of the current regulatery-centretipd in accordance with
the annual revenue requiremeanhd control mechanism, and the revenue
derived from metering services, that apply undee tlemade 2015
determination, and which accounts for any applieauljustments made by
taking into account the considerations specified BA.15.4(c):

{&y—Hclause 8A L5 4@} 1) apphes-the remadas-determination-or

AER comments: The AER notes that it will make a determination on remittal for
ActewAGL, following the outcome of the Full Federal Court judicial review proceedings.
As such, the AER considers that all references in the AEMC Draft Rule to the Tribunal
“affirming” or “varying” the AER’s 2015 determinations can be removed. The AER
accordingly proposes the above amendment.
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The AER was also initially concerned about the incorporation of the terms “revenue
increment” and “revenue decrement” in this definition. These are terms used in the Rules
in 6.4.3 (Building block approach - distribution) and 6A.5.4 (Building block approach -
transmission) (but are not terms in the NEL). However, the words “operates as if it were”
gives some comfort in relation to these concerns. A related concern nevertheless remains
in relation to “subsequent adjustment amount” (see below).

The AER is also concerned as to whether the definition of “adjustment amount” is
sufficient to achieve the underlying objective of making the businesses “whole”, or putting
them back to the position that they should have been in. This manifests itself in three
respects. These adjustments not only include the changes to allowed revenue directly
flowing out of any changes to the opex allowance and rate of return, but also include
adjustments that would have ordinarily occurred, but which have not flowed through into
prices given the approach taken in the undertakings. The undertakings have effectively
been a one-on-one negotiation between the AER and each distributor. The undertakings
vary across distributors, and across years (the AER accepted undertakings from ActewAGL
for 2016/17 and has finalised undertakings for 2017/18). As such, there are idiosyncratic
differences between the undertakings that mean the exact nature of the required
adjustments to leave each distributor “whole” will need to be tailored to the particular
distributor.

First, the Draft Rule does not explicitly state that ActewAGL should ultimately only
recover what they are entitled to - that is, that no windfall gains or losses should be
incurred. The AER considers that the Draft Rule should contain a provision that
explicitly requires ActewAGL to recover only the revenue to which it is entitled. The AER
has suggested the proposed drafting to address this concern. An alternative, more
prescriptive form of drafting is as follows:

“..and which accounts for any relevant adjustments by application of the applicable control

mechanism formulae”.

This alternative formulation would in turn involve some further definitions, or could
alternatively be accompanied by a non-exhaustive list of the adjustments to be made (e.g.
“including, but not limited to”).

Second, the AER considers there should be a provision that preserve the properties and
risks of the control mechanism in circumstances where ActewAGL is under an “average
revenue cap’ and bears the volume risk: if volumes turn out to be more than forecast, they
earn more revenue (and converse). This consideration also applies to metering services,
which are under a “price cap” and has similar volume risks. The AER has suggested the
proposed drafting to address this concern.

Third, the AER notes that there is a disconnect between this definition and the definition
of “total annual revenue”, the latter of which includes metering services, which are
alternative control services. The definition of “adjustment amount” does not presently
seem to accommodate alternative control services, but only standard control services. As
such, the AER has proposed the above amendment, by including the words “and the
revenue derived from metering services”.
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By way of observation, the AER notes that it remains concerned about the use of the
different terms of “adjustment amount” and “variation amount”, which are being used in
the Draft Rule to describe the same sum of money, but which is dependent on when the
required adjustment to total revenue is determined. This would appear to introduce
unnecessary confusion, and a more streamlined drafting approach could have been
adopted.

adjustment determination means thé\ER'sdetermination:

(@) under clause 8A.15.4, of any, and the relesardgunts of the,
adjustment amount and subsequent adjustment anmanat;

(b) under clauses 8A.15.5 and 8A.15.6, the relewaambunts of the
variation amount and subsequent adjustment amount.

AER comments: The AER considers that this definition is no longer required as a
number of alternative scenarios considering the initial process by which the existing 2015
determinations are going to be remade is now not a matter of speculation - the AER will
make a determination on remittal.

current regulatory eentrel period means the period of five years that
commenced on 1 July 2014 and ends on 30 June 2@¢iiéh includes
ActewAGL's ‘transitional regulatory control perioddnd ‘subsequent
regulatory control period’ as those terms are a@efiim clause 11.55.1.

AER comments: The AER notes the derogation as initially proposed by ActewAGL, in
relation to which the business observed that each of the “transitional regulatory control
period” and the “subsequent regulatory control period” are “regulatory control periods”
for the purposes of the NER, but that the five year period comprised of the “transitional
regulatory control period” and the “subsequent regulatory control period” is not
(cl 11.55.1, cl 11.56.3(a)(2), cl 11.56.4(g) and (k)). As such, ActewAGL had revised the
term to refer to that five-year period, using instead the phrase “current regulatory period”
(since that period is not a regulatory control period). The AER considers that such an
amendment should be made if its primary proposal is not adopted.

regulatory year means each consecutive period of 12 calendar mamths
the current regulatory—eentrol period or future—sedpent regulatory
control period (as the case may be) (the curregla¢ory-eentrel period

and_future-subseguent regulatory control periodh éeeng_deemed to be a
regulatory control period), the first such 12 month period commencing
at the beginning of the regulatory—eentrol periadregulatory control
period (as the case may be) and the final 12 mpatiod ending at the
end of the regulatory-eentrol period or regulatopntrol period (as the

6
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case may be).

AER comments: The AER notes the definition of “regulatory year” in the Glossary in
Chapter 10 of the Rules: “Each consecutive period of 12 calendar months in a regulatory
control period, the first such 12 month period commencing at the beginning of the regulatory
control period and the final 12 month period ending at the end of the regulatory control
period. For AEMO, each financial year is a regulatory year.”.

The AER notes that this separate and different definition in the Draft Rule is nevertheless
required given the absence of a “distribution determination” in relation to which the
related definition of “regulatory control period” for a DNSP depends - “In respect of a
Distribution Network Service Provider, a period of not less than 5 regulatory years for which the
provider is subject to a control mechanism imposed by a distribution determination”. The different
definition in the Draft Rule is limited to the participant derogation.

The proposed amendment by the AER is necessarily complicated, but this flows from the
observations made in relation to the definition of “current regulatory control period (or,
as suggested, “current regulatory period”), which are addressed above.

remade 2015 determinationmeans-the-2015-determination-as-remade by
the-AER following—theTFribunal's—decision the distributiaietermination

made by theAER in relation to the current requlatory period comieg
ActewAGL, after the Tribunal's decision.

AER comments: The AER notes an alternative formulation of the definition of “remade
2015 determination” above. See also the comments below in relation to the definition of
“Tribunal’s decision”.

subsequent adjustment amounteans:
(@) if clause 8A.15.4 applies, an amount that:

(1) is equivalent in net present value tertasthe adjustment
amount; and

(2) represents a revenue—inerement increase (whibe
adjustment amount is a negative amount) or a revenu
decrement decrease (where the adjustment amoargdsitive
amount) to ActewAGL'saannual revenue requiremefr the

first regulatory year of the future-subseguent katguy control
period; or

(b) if clause 8A.15.5 applies, an amount that isieglent in net present
value terms to the variation amount; or

(c) if clause 8A.15.6 applies, an amount that isieglent in net present
value terms to the variation amount.

AER comment: As noted above in respect of the definition of “adjustment amount”, the
AER is concerned about the use of the terms “revenue decrement” and “revenue
increment”, which are terms used in the Rules in 6.4.3 (Building block approach -

7
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distribution) and 6A.5.4 (Building block approach - transmission) (but are not terms in
the NEL).

The AER considered whether the language of “operates as if it were” could be applied
here, as in the definition to “adjustment amount”. An alternative formulation, however,
is suggested above, which is to use different terms to avoid confusion, being “revenue

. » “ ”»
mcrease and revenue decrease .

future —subsequent distribution determination means the distribution
determination for ActewAGL made by tiR&ERfor the future-subsegquent
regulatory control period.

AER comments: The AER proposes the amendments above, which are consistent with
the proposed change to the definition of “subsequent regulatory control period”.

future subsegquent regulatory control period means the regulatory
control period for ActewAGL that immediately follows the current

regulatory-eentrol period.

AER comments: The AER is concerned about this definition, given that it is used in a
different fashion elsewhere in the Rules in Chapter 11, which concerns “Savings and
Transitional Rules”. As such, the AER has proposed the alternative formulation.

The term is defined in Chapter 11 in relation to “Transitional provisions for NSW/ACT
Distribution Network Service Providers” in cl 11.55.1 to mean “the regulatory control period
for the affected DNSP that immediately follows the transitional regulatory control

period”. (Note: The definition of “regulatory control period” for the purposes of this
definition is affected by clause 11.56.4(k).)

The term also has a specific definition in relation to rule 11.80 (National Electricity
Amendment (“Aligning TasNetworks’ regulatory control periods) Rule 2015”) in
comparable terms to the definition proposed by the AEMC in this Draft Rule.

The term also has a specific definition in relation to rule 11.93 (“Rules consequential on
the making of the National Electricity Amendment (Rate of Return Guidelines Review)
Rule 2016”) in comparable terms to the definition proposed by the AEMC in this Draft
Rule.

The term “regulatory control period” is a defined term in the Glossary in Chapter 10 of
the Rules such that the composite phrase does not have a definition of general application
in the Rules. This appears to be the approach taken in relation to cl 11.80.1 and 11.93.1.
On balance, the definition proposed by the AEMC in this Draft Rule could be retained
(if the AEMC were not minded to depart from consistent drafting).

An alternative formulation might also take the following form: “future regulatory control
period, means the regulatory control period for ActewAGL that immediately follows the
current regulatory period, with a putative operation over regulatory years occurring in

2019 to 2024”.

substituted total annual revenue amounhas the meaning given in
8
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clause 8A.15.4(e}d).

total annual revenuemeans the total revenue that ActewAGL is entitled

to earn from:
(@) the provision adtandard control services
(b) the provision ofransmission standard control servicesd

(c) type 5 and 6 metering services classifiedalernative control
servicesand in respect of which annual metering servicergdsm
were specified in the 2015 determination,

for the relevant regulatory year.

AER comments: The AER notes a disconnect with the definition of “adjustment
amount” referred to above. That is, the “annual revenue requirement”, used in the
definition of “adjustment amount”, applies only to “standard control services” in light of
Part C of Chapter 6 of the NER. A suggested amendment is to expressly include
metering services in the definition of “adjustment amount”, which has been proposed
above.

Tribunal means the Australian Competition Tribunal.

Tribunal's decision means the decision of the Tribunal in relationhe t
2015 determination delivered on 26 February 201@tait the matter
back to theAERpursuant to s 71P(2)(c) of the NELasvaried-orade as
a consequence of the outcome of judicial reviethat-decision
determination.

AER comments: The AER notes that the Tribunal will remit the decision to the AER in
accordance with the orders arising out of the Full Federal Court’s judgment in the
judicial review proceedings. The AER considers the definition of ‘remade 2015
determination’ and ‘Tribunal’s decision’ should be updated to reflect the Full Federal
Court’s orders, which we anticipate will be finalised shortly.

The definition is convoluted, and can be interpreted to mean different things. A
preferable approach would be to collapse this definition in to the definition of “remade
2015 determination”, as that includes the only use of the term Tribunal’s decision”.

undertaking means an undertaking given to, and acce pted-—approve

by, the AER under section 59A of thé&lational Electricity Lawin
respect of the revenue earned and/or prices chargddtewAGL for the
relevant regulatory year.

AER comments: The proposed amendment reflects the language of s 59A(1) of the NEL.

variation amount means:

(a) if clause 8A.15.5 applies, an amount equivalentthe difference
between:
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(1) the total annual revenue for ActewAGL for theaf regulatory year of
the current regulatory—eentrol period under—{3eifuse—8A-14-5(a)1)
applies:Hi) theannual revenue requiremeand control mechanism under
the remade 2015 determination, and the revenueedkefrom metering
services; and

(2)-(# any undertaking that applies for that rizgary year, as adjusted to
account for any applicable adjustments by takintgp iaccount the
considerations specified in cl 8A.15.5(c),

provided that if the total annual revenue under thwlertaking, as
adjusted, is greater than the total annual revemaker the remade 2015
determination, the variation amount will be a nagaamount; or

2)—ifclause-8A-15-5(@)2)-applies:
. . sm
th—the a.nnual -|eu_ed||ue |ee|u||e|_ne|anel eentllel |||e_eI|a_|||s (as
N kil . |
idod that if 4 | I lerithdertaki

is—greater-than-the-total-annualrevenueundervired-or

. I e Y 1 o
amount will be a negative amount; or

AER comments: The AER considers that this sub-clause is no longer necessary, as the
Tribunal will remit the decision to the AER to remake.

(b) if clause 8A.15.6 applies, an amount equivalerthe difference between:

(1) the total annual revenue for ActewAGL for theal regulatory year of the

current regulatory-eentrol period under—(1)-ida 8A-14-6(a) ) apples:(i) the

annual revenue requiremeratnd control mechanism under the remade 2015
determination, and the revenue derived from meajeservices; and

(2}¢-any undertaking that applies for that reggoty year, as adjusted to account
for any applicable adjustments by taking into acddhe considerations specified
in cl 8A.15.6(c),

provided that if the total annual revenue under uhdertaking, as adjusted, is
greater than the total annual revenue under th@aden2015 determination, the
variation amount will be a negative amount; or

{2—ielause 8A15-6(a)2)applies:
. . sm
) tllela.nnulal .|eﬁuﬁ_ednue||ee|u||e|_nelat|el GSIIE|I8| fachanis (as

10
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N . I ' I |
provided-that i-the total annual revenue uneleneméelt_alsmgr
|sﬂ_g|eat|e| than Ell'e total a_nnuaEI |eue||u|.e IHIHGI} ,e“la"e. d-o
amount-will be-a-negative-ameunt.

AER comments: As noted above, the AER is concerned about the use of the different
terms of “adjustment amount” and “variation amount” within the Draft Rule, which are
effectively being used to describe the same sum of money. The AER queries whether this
introduces unnecessary confusion.

The AER also queries whether this definition makes provision for the “truing up” of
actual revenues in relation to the allowed revenues and the undertaking revenues.

The AER has proposed amendments above to expressly allow for the making of
adjustments required to be made in light of the undertakings in place, as noted above in
relation to the comments concerning the definition of “adjustment amount”.

The AER notes that ActewAGL has indicated that it may provide alternative drafting in
relation to this definition, but any such alternative has not yet been provided to the AER.

8A.15.2 Expiry date

This participant derogatiorexpires on the date that immediately follows
the end of the future-subsegquent regulatory copedbd.

8A.15.3 Application of Rule 8A.15

(a) Thisparticipant derogatiorprevails to the extent of any inconsistency
with any other provision of thRules

(b) Nothing in thigparticipant derogatiorhas the effect of:
(1) changing the application of tiRulesto the making of a

remade 2015 determination; or

(2) rendering a change, in whole or in part, to ttems of-a
istribution.d ration s | ot N
regulatery-controlperiod. the 2015 determination.

AER comments: The AER is uncertain of the scope of cl 8A.15.3 and suggests the above
amendment by way of clarification.

(c) To the extent of any inconsistency between ghisicipant
derogationand a:

&—remade 2015 determinatien; or

| - : : : |

this participant derogatiorprevails.
11
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8A.15.4 Recovery of revenue across the current regulatory eentrot
period and future subseguent regulatory control period

General
(@) This clause 8A.15.4 applies in respect of A&BW if:

& a remade 2015 determination is made byAB® prior to 1
March 2018:-er

. . s il . .
1 December2017.

AER comments: The AER is concerned as to whether the Draft Rule deals with certain
scenarios within the different time periods contemplated in cl 8A.15.4, 8A.15.5 and
8A.15.6. For example, the concern is that the Rule, as presently drafted, does not
accommodate a situation in which the AER’s decision on remittal is appealed. It is
suggested that a more flexible approach may be able to accommodate more variables.

As noted in the AER Submission, dated December 2016, with respect to the business’
proposal, the drafting of the Rule assumes that the ultimate outcome of the appeals
process is that the distribution determination is remitted back to the AER and that the
remittal determination is completed within the 2014-19 period. Accordingly, the AER
raises the question whether an additional provision, or amendment to a provision, is
required to deal with alternative scenarios if the structure of the existing Draft Rule is
maintained.

Adjustment determination under cl 8A.15.4

(b) TheAERmay-@) if subparagraph @}(1) applies, determainghe time
of making the remade 2015 determinatien --or{2)}-subparagraph—(a}2)
apphes, determine by 28 February

2018; for ActewAGL:

(1) an adjustment amount; and
(2) asubsequent adjustment ameunt,.

(c) Inmakingan adjustment determination under cl 8A.15.4(ip AER:

(1) must be satisfied that the adjustment detertioinawill result in
ActewAGL recovering the same revenue (in _net presaue
equivalent terms) as it would have had if the remma2D15
determination had been in place from the commennoemé the
current regulatory period, and any control mechanispecified in the
remade 2015 determination had been implementedhch eelevant
regulatory year,;

(2) must be satisfied-f-thAERis-satisfied that the application of the
adjustment amount and subsequent adjustment amaonder
paragraphs (e}{d) and f-(e), respectively, wdddeasonably likely

to minimise variations inse of systemharges:
12
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(i) between the penultimate and final regulatoryargeof the
current regulatory-eentrol period; and

(i) between the final regulatory year of the cutreegulatory
control period and the first regulatory year of feire-subsegquent
regulatory control period,

for therelevant ActewAGL.;

(3) may have regard to any factor considered releva

Note:

When determining the adjustment amount and subségueiustment amount, theER
must also take into account thational electricity objectiveand may take into account
the revenue and pricing principles: $¢stional Electricity Laws.16(1)(a) and (2)(b).

AER comments: As noted above, the AER considers that a primary policy objective is
making the businesses “whole” as a result of the adjustment determination, and the above

amendments propose to address this.

The AER considers that any references to ‘reasonably satisfied’ ought not to be included as

they have a confounding dimension.

The AER notes that the use of the word “likely” could introduce uncertainty as to what
sense the word is being used. That is, as a probability or likelihood, or as a real and not

remote chance.

Another formulation to address the objective of not permitting any windfall gains or losses
would be to adapt the language from cl S6.2.1(e)(3) of the NER: “The adjustment must also

remove any benefit or penalty associated with any difference between the estimated and actual

expenditure.” The alternative formulation may take the following forms:

“..must be reasonably satisfied that the adjustment determination will not result in any windfall

benefit or penalty accruing to ActewAGL”;

“...must be reasonably satisfied that the adjustment determination will only result in ActewAGL

recovering the same revenue (in net present value equivalent terms) as it would have had if the

remade 2015 determination had been in place from the commencement of the current regulatory

period, without also recovering any windfall gain, or incurring a windfall loss.”

d) {¢) Paragraphs (e)-(d) and - (e) do npplw in respect of

ActewAGL if the AERhas not determined an adjustment amount and

subsequent adjustment amount under paragraph (b).

Recovery in current regulatory eentrel period

(e){d) A pricing proposal submitted by ActewAGL, and accepted
approved by theAER for the final regulatory year of the current

13
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regulatory-eentrol period must only provide for tieeovery of:

(1) where the applicable adjustment amount opeagédtit were
a revenue increment:

() ActewAGL's total annual revenue in accordancghw
the annual revenue requiremeand control mechanism
under the distribution determination in force foe tfinal

regulatory year of the current regulaterycentretipd;
plus

(i) the adjustment amount; or

(2) where the applicable adjustment amount opergatit were
a revenue decrement:

(i) ActewAGL's total annual revenue in accordancghw
the annual revenue requiremeand control mechanism
under the distribution determination in force foe tfinal

regulatory year of the current regulatery—eentrelipd;
minus

(i) the adjustment amount,

(such amount being treubstituted total annual revenue amount
Recovery in future subseguent regulatory control
period
(f) ¢¢) The AER must include the subsequent adjustment amount
determined under paragraph (b) as:

(1) if subparagraph (e}{d)(1) applies, a reveremr@nent decrease;
or

(2) if subparagraph (e}{d) (2) applies, a revaenaeement increase,

to ActewAGL'sannual revenue requiremedetermined under rule

6.4 for the first regulatory year of the future-seuent regulatory
control period.

AER comments: See the above comments in relation to “revenue decrement” and
“revenue increment”.

By way of observation, the AER is also concerned about whether the Draft Rule fails to
deal with certain scenarios within the different time periods contemplated in cl 8A.14.4,
8A.14.5 and 8A.14.6. For example, the concern is that the Draft Rule, as presently
drafted, does not accommodate a situation in which the remitter decision is appealed. It
is suggested that a more flexible approach may be able to accommodate more variables.

As noted in the AER Submission, dated December 2016, with respect to the business’
proposal, the drafting of the Rule assumes that the ultimate outcome of the appeals
process is that the distribution determination is remitted back to the AER and that the

remittal determination is completed within the 2014-19 period. Accordingly, the AER
14
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has raised whether an additional provision, or amendment to a provision, is required to
deal with alternative scenarios if the structure of the existing Rule is maintained.

8A.15.5 Recovery of revenue in future subseguent regulatory control

period only and no reopening of future subseguent
distribution determination required

General
(@) This clause 8A.15.5 applies in respect of A&SW if:

&—a remade 2015 determination is made byABRon or after 1
March 2018, but prior te-t-February 1 May2019; or

after 1 December 2017, but prior to 1 February 2019

AER comments: The AER considers that this date should be changed to 1 May 2019, as
this timing aligns with the NER timing of the final distribution determination for the
future regulatory control period.

As noted above, the AER has raised the question whether the drafting of the Rule assumes
that the ultimate outcome of the appeals process is that the distribution determination is
remitted back to the AER and that the remittal determination is completed within the
2014-19 period (and not the subject of further challenge). Accordingly, the AER has raised
whether an additional provision, or an amendment to a provision, is required to deal with
alternative scenarios if the structure of the existing Rule is maintained. For example, to
accommodate a situation in which the remitter decision is appealed.

Another concern raised by the AER is how the Rule will be able to accommodate different
approaches being take in respect of the different NSW/ACT DNSPs.

Adjustment determination under cl 8A.15.5
(b) TheAERmust:

&—if subparagraph (a}1) applies, determine attittne of making
the remade 2015 determinatien; or

£ cul \(2) applies. : | |

the variation amount and subsequent adjustment @iniou
ActewAGL.

(c) In making an adjustment determination undé&/cll5.5(b), theAER:

(1) must be satisfied that the adjustment detertiginawill result
in ActewAGL recovering the same revenue (in neseng value
equivalent terms) as it would have had if the reen&D15
determination had been in place from the commennemithe
current requlatory period, and any control mechanispecified in

15
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the remade 2015 determination had been implemeimteshch
relevant requlatory year;

(2) may have regard to any factor considered raeleva

Note:

When determining the adjustment amount and subséquiustment amount, the AER must also
take into account thaational electricity objectiveand may take into account the revenue and
pricing principles: sedlational Electricity Laws.16(1)(a) and (2)(b).

The principle in 8A.15.4(c)(2) is not repeated # B85.5(c), as the minimisation in price volatility
will be achieved through the application of theipagdly smoothing mechanisms of the distribution
determination.

AER comments: Note the comments above in relation to 8A.15.5(c).

Recovery in future subseguent regulatory control period

(d) The AER must include the _future-subseguent
fe) dee adjustment amount rmined under paragraph (b) as:

(1) if the applicable variation amount is a p@si amount,a
revenue-ierement increase; or

(2) if the applicable variation amount is a negatamount a
revenue-deerement decrease,

to ActewAGL'sannual revenue requiremedetermined under rule
6.4 for the first regulatory year of the future-sefuent regulatory
control period.

AFER comments: See the above comments in relation to “revenue decrement” and

“revenue increment”.

8A.15.6 Recovery of revenue in future subseguent regulatory control
period only and reopening of distribution determination is
required

General
(&) This clause 8A.15.6 applies in respect of A&&\ if-

4)>—a remade 2015 determination is made byAER-e¢

on or after2-February 1May 2019, but prior to Ic&waber of the
fourth last regulatory year of the future-subsegjuegulatory control
period.

AER comments: As noted above, the AER has raised the question whether the Draft Rule

assumes that the ultimate outcome of the appeals process is that the distribution

determination is remitted back to the AER and that the remittal determination is
16
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completed within the 2014-19 period. Accordingly, the AER has raised whether an
additional provision, or amendment to a provision, is required to deal with alternative
scenarios if the structure of the existing Rule is maintained. For example, to accommodate
a situation in which the AER’s decision on remittal is appealed.

Another concern raised by the AER is how the Draft Rule will be able to accommodate
different approaches being take in respect of the different NSW/ACT DNSPs.

Adjustment determination under cl 8A.15.6
(b) TheAERmust:

)—if subparagraph (a}1) applies, determine attitme of making
the remade 2015 determinatien; or

the variation amount and subsequent adjustment @infiou
ActewAGL.

(c) In making an adjustment determination und&/Acll5.6(b), theAER:

(1) must be satisfied that the adjustment deterioinavill result in
ActewAGL recovering the same revenue (in net presahue
equivalent terms) as it would have had if the reen2015
determination had been in place from the commenneofehe
current requlatory period, and any control mechanispecified
in the remade 2015 determination had been implesdeirt
each relevant requlatory yeatr;

(2) may have regard to any factor considered rekeva

Note:

When determining the adjustment amount and subséquiustment amount, the AER must also
take into account theational electricity objectiveand may take into account the revenue and
pricing principles: sedlational Electricity Laws.16(1)(a) and (2)(b).

The principle in 8A.15.4(c)(2) is not repeated A 85.6(c), as the minimisation in price volatility

will be achieved through the application of theipagdly smoothing mechanisms of the distribution
determination.

Recovery in subseguent future regulatory control period

) {e) If paragraph (a) applies, t#ER must revoke ActewAGL's
future subsequent distribution determination andkema new
distribution determination in substitution for thatevoked
determination, that:

(1) applies to the remainder of the futu+re-subseguegulatory
control period; and

17
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(2) includes the subsequent adjustment amount as:

() if the applicable variation amount is a posgti@mount, a
revenue increment; or

(i) if the applicable variation amount is a nhegatamount,
a revenue decrement,

to the annual revenue requiremermtf one or more of the
regulatory years for the remainder of ActewAGL'sufe

subseguent regulatory control period, subject oo dabgregate
of all such increases or decreases for the relenaantlatory
years being equivalent in net present value termsthe

subsequent adjustment amount.

(e){d) The substituted distribution determinatinade under paragraph

(d) {e) must onlyx3)—vary f depart from the reedkdistribution
determination to the extent necessary to reflextithrease or decrease (as

the case may be) to tlenual revenue requirement one or more of the
regulatory years for the future—subsegquent regulatontrol period
under paragraph (d){e}-and

{2y —be-made-after theERhas first consulted-with-ActewAGL-and
suech-otherpersens-as-thEReonsidersappropriate.

AER comments: The AER has a policy preference to leave matters of procedural fairness
to the operation of general administrative law requirements in the context of the decisions

giving effect to smoothing.

) ) If the AER revokes and substitutes the future—subsequent
distribution determination under paragraph {&) (bat revocation
and substitution must take effect from the commemd of the
next regulatory year.

AER comments: See the above comments in relation to “revenue decrement” and
“revenue increment”.

8A.15.7 Requirements for adjustment determination
The AERmust:

AER comments: As noted above, the AER has a policy preference to leave matters of

procedural fairness to the operation of general administrative law requirements in the

context of the decisions giving effect to smoothing.

(a){b) publishits adjustment determination:
18
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apphies, at the time of publication of the remadel®
determination;

last—regulatory—year—of—the—subsequent—rdgrlacontrol
(b)€e) include in its adjustment determinatione tieasons for the

AER’s
determination of:

(1) if clause 8A.15.4 applies, the adjstit amount and
subsequent adjustment amount or, where AlisR has not
determined an adjustment amount and subsequergtiadint
amount, the reasons for that decision; or

(2) if clause 8A.15.5 or 8A.15.6 applies, the viaoia amount and
subsequent adjustment amount.

8A.15.8 Application of Chapter 6 under participant derogation

(@) Except as otherwise specified in this r8&.15 or Chapter 11,
Chapter 6 applies to:

(1) the remainder of the current regulatery-conpeniiod; and
(2) the making of a future-subseguent distributietermination,
in respect of ActewAGL.

(b) For the purposes of the application of clag&d45.4, 8A.15.5 and
8A.15.6 (as applicable) in respect of ActewAGL, Qlea 6 is
amended for the remainder of the current regulatestrel period
as follows:

(1) clause 6.18.1A(c) does not apply to the extwtessary to
allow for the submission of pricing proposalby ActewAGL
a—NSW-DNSP, and subsequent approval of spdking
proposalby theAER in accordance with clause 8A.15.4{e)(d);

(2) if clause 8A.15.4 applies, if any variation proposed tariffs
occurs as a result of:

() if clause 8A.15.4(a)(1) applies, themade 2015
determination; or

2015 determination—and

19
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(il incorporation of the substituted totahraial revenue
amount in thepricing proposalunder clause

8A.15.4(e)d),

such variations will be taken to be explained byeMAGL
for the purposes of clause 6.18.8(a)(2);

(3) if clause 8A.15.4 applies, the referenoe'any applicable
distribution  determination’ in clags 6.18.2(b)(7),
6.18.2(b)(8), 6.18.8(a)(1) and 6.18.8(c) will bker to be the
applicable distribution determination as supplereenby the
requirements for ActewAGL'ricing proposalunder clause
8A.15.4(e)(

&);

(4) to the extent that ActewAGL's tariffs vary frotariffs which
would result from complying with the pricing pripéés in
clause 6.18.5(e) to (g) due to the applicatiorh&f participant
derogation such variation is taken to be a variation frora th
pricing principles permitted under clause 6.18.5(c)

(5) clause 6.18.6 does not apply to the extent AwaewAGL’S
tariffs vary from tariffs which would otherwise rés from
complying with clause 6.18.6, due to the applicatad this
participant derogationand

AER comments: The AER has questioned whether reference should be made this clause
is only relevant to recovering revenue in the current regulatory period and that revenue
recovered in the next period will be part of the X factors.

(6) if theAERamends gricing proposalunder clause 6.18.8(b)(2)
or 6.18.8(c), then in addition to the requiremeéntslause
6.18.8(cl), theAERmust also have regard to:

() if clause 8A.15.4(a)(1) applies, anyariation in
proposed tariffs as a result of the remade 2015
determination;

()—i—eiause 815 Ha)2) —apphes an_yaualtlen_ II“
nati be); and
(i) if the AER determines an adjustment amount and
subsequent adjustment amount under clause 8A.35.4(b
any variations in proposed tariffs as rasult of

the application of the substituted total arnua
revenue amount under clause 8A.15-4{e)(d).

(c) For the purposes of the application of clag&d45.4, 8A.15.5 and
8A.15.6 (as applicable) in respect of ActewAGChapter 6 is

amended for the future-subsegquent regulatory clopérod as
follows:

(1) if clause 8A.15.6 applies, clause 6.5.9(b)(@¢<not apply to
20
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)

the extent necessary to include the subsequentstatiut
amount as a revenue increment or revenue decrefasrnhe
case may be) to thannual revenue requirememf one or

more regulatory years for the future—subsequentlatgry
control period for ActewAGL under clause 8A.15.66)) and

the reference to ‘the other revenue incrementdecrements’
referred to in clauses 6.4.3(a)(6) and 6.4.3(b)¢6jaken to
include such increments or decrements asstedjuto the
extent necessary to take into account the apmicatif the
substituted total annual revenue amoumideu clause

8A.15.4(eXd).
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