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Drafting issue Potential solution 

Drafting improvements to align with AEMC policy intent 

Definition of ‘financeability position’ 

There is currently no definition of the term ‘financeability position’.  We have 

proposed a definition consistent with the intent of the Draft Rule.  

Suggest a definition of the term as follows: 

financeability position means the position of a Transmission Network Service 

Provider calculated: 

(a) applying the metrics and weightings specified in the financeability 

guideline; and 

 based on projected cashflows determined in accordance with the 

post-tax revenue model.

Procedural requirements for the financeability test 

We think the rules should make clear that the AER must apply the methods and 

formulae set out in its guidelines and must have regard to the information 

contained in the financeability request.  We consider this is consistent with the 

policy intent. 

[m1] In applying the financeability test, the AER must: 

(1) apply the formulae and methods specified in the financeability 

guidelines; and 

(2) have regard to the information set out in the financeability request. 

[Note: a consequential change would also be required to 6A.6.3(j), to change the 

reference from paragraph (m) to refer to this new paragraph.]  
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Timing for determination on a financeability application 

The Draft Rule does not currently specify timeframes for an AER determination 

on a financeability request.  To provide greater certainty for TNSPs, we would 

recommend a timeframe provision – clarifying that a determination will be 

made no later than the date on which the AER makes a determination on the 

CPA or Revenue Proposal.   

[n1] A determination under paragraph (n) must be made no later than the date on 

which the AER makes its determination on the contingent project 

application, early works contingent project application or Revenue Proposal 

(as applicable).   

Addressing a financeability issue 

The Draft Rule should make clear that, where a financeability issue exists, the 

AER must address it via one of the available mechanisms (under the Draft Rule, 

use of the word “may” suggests there could be discretion around whether to 

address the issue). 

We also recommend that, where the AER intends to adopt a different solution to 

what was originally proposed, it be required to notify the TNSP and provide an 

opportunity for submissions on the proposed solution.  There is currently no 

requirement for a draft determination, and therefore in the absence of this 

consultation requirement the AER could proceed to implement a mechanism 

that is unworkable or inadequate. 

 

(o)  If the AER makes a determination under paragraph (n) to address a 

 financeability issue, it may must address the financeability issue by 

 doing any one or more of the following:  

 (1)  depreciating the asset (or group of assets) forming part of the  

 actionable ISP project using a profile that it considers   

 appropriate, including by approving the financeability request;  

 or  

 (2)  taking other steps through another mechanism available to  

 the AER under the Rules.  

(o1)  If the AER intends to address a financeability issue through a mechanism 

 that differs from the mechanism set out in the financeability request, it must 

 provide a reasonable opportunity for the Transmission Network Service 

 Provider to make further submissions on the proposed mechanism prior to 

 making a determination under paragraph (n). 
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Content of the financeability guidelines 

The policy intent is for the financeability test to be ‘prescriptive’.  Given this 

intent, we would recommend requiring a “formula” for determining the 

financeability position and a method for determining the position in relation to 

the threshold – both of which are to be specified in the guideline in a manner 

that can apply ‘automatically’ and without discretion.  This adopts the same 

language as that used in the NEL regarding the Rate of Return Instrument 

(NEL, s 18J(2)(b)). 

A ”formula” in this context is intended to refer to a mathematical relationship or 

rule that can be applied using defined inputs.  This could be, for example, an 

inequality relationship or an equation. 

(s) The financeability guidelines must set out: 

 (1) how the AER determines a formula for determining the  

 financeability position for a the Transmission Network Service 

 Provider for the purposes of paragraph (l), which must be  

 based on a selection of financial metrics and a specified   

 weighting to apply to each of those metrics; 

 (2) an explanation of the basis for the selection of each financial 

 metric and the weighting to apply to each financial metric referred to in 

  sub-paragraph (1); and 

 (3) how a method for determining whether the financeability 

 position for a Transmission Network Service Provider relates  

 to is higher or lower than the financeability threshold for the 

 purposes of paragraph (m). 

(s1)  The financeability guidelines must specify: 

 (1) the formula for determining the financeability position for a  

 Transmission Network Service Provider; and  

 (2) the method for determining whether the financeability  

 position is higher or lower than the financeability threshold, 

 in a manner that can apply automatically to each Transmission 

 Network Service Provider without the exercise of any discretion by the AER. 

Amendments to the financeability guidelines 

For clarity, we would recommend a provision stating that the guidelines may be 

updated, but that any updates do not apply to requests pre-dating the 

amendment. 

(v) The AER may, from time to time, amend or replace the financeability 

 guidelines in accordance with the transmission consultation procedures. 

(w) An amendment referred to in paragraph (v) does not affect application of the 

 financeability guidelines to a financeability request submitted prior to the 

 date that the amendment is effective.  
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Drafting to address policy issues that ENA may wish to raise 

Application to early works contingent project applications or forecast 

capex included in a Revenue Proposal 

The Draft Rule excludes application of the financeability test to early works 

contingent project applications.  We would recommend an amendment so that 

TNSPs can submit a financeability request to determine whether there is a 

financeability issue, regardless of whether the works are for CPA stage 1 or 2 

works.  

The Draft Rule also only contemplates a request being made at the same time as 

a contingent project application (i.e. assuming an actionable ISP project will be 

a contingent project).  An amendment has been made to cater for the situation 

where the actionable ISP project expenditure forms part of the capex forecast in 

a Revenue Proposal. 

(d)  A Transmission Network Service Provider must may submit a  financeability 

 request at the same time as submitting:  

 (1)  only submit a financeability request at the same time as  

 submitting a contingent project application under clause  

 6A.8.2(a) in relation to an actionable ISP project; and or 

 (2)  not submit a financeability request in relation to an early  

 works contingent project application; or 

 (3) a Revenue Proposal under clause 6A.10.1, where the   

 forecast of capital expenditure included in that Revenue   

 Proposal includes expenditure on an actionable ISP project. 

Assessment of financeability at a project level if below the benchmark 

Under the Draft Rule, a financeability issue will only be found to exist if the 

overall financeability position of the TNSP deteriorates below (or further 

below) the financeability threshold with the actionable ISP project.  

For the avoidance of doubt, ENA accepts the following elements of the 

Commission’s proposed approach: 

• If a TNSP’s financeability position is above the benchmark credit rating, 

a whole of regulated business approach to assessing financeability 

should be adopted. 

• The minimum cashflow required to ensure the financeability of an 

actionable ISP project should be brought forward. 

• If a TNSP’s financeability position is below the benchmark credit rating, 

cashflow should only be brought forward with the objective of enabling 

(m)  A financeability issue exists for the purposes of paragraph (k) if the 

financeability test demonstrates that the financeability position for the 

Transmission Network Service Provider is: 

(1) equivalent to or higher than the financeability threshold at step one, 

and deteriorates below the financeability threshold following the 

application of step two; or 

(2) lower than the financeability threshold at step one, and deteriorates 

below that financeability position following the application of step 

two the financeability position for the relevant actionable ISP project 

is below the financeability threshold.  

(m1)  For a person that is an Intending TNSP for the purposes of rule 6A.9, a 

financeability issues exists for the purposes of paragraph (k) if the 

financeability position for the relevant actionable ISP project is below the 

financeability threshold. 
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the new project to be financed (and not to improve the financeability 

position of the TNSP).  

Conceptually, the ‘no worse off’ approach raises a concern because it supposes 

that a new actionable ISP project could be financed no matter the TNSP’s implied 

credit rating for the regulated business. For example, if a TNSP’s implied credit 

rating were below investment grade, the draft Rule would assume that a new 

actionable ISP project could also be financed at below investment grade. For that 

reason, ENA is concerned that the draft Rule would not necessarily ensure that 

actionable ISP projects could be financed. 

Contrary to the Commission’s intentions, therefore, the draft Rule will not 

provide certainty to investors that an actionable ISP project will be financeable. 

The resolution to this issue is to apply the financeability test to each discrete 

project in those cases where the TNSP’s financeability position is below BBB+. 

The discrete project approach ensures that each project obtains a cashflow 

profile that is consistent with achieving the benchmark credit rating for that 

project. 

We recommend a provision that enables the financeability test to apply to 

Intending TNSPs. At present, the draft Rule cannot apply to an Intending 

TNSPs as the AER will be unable to assess its financeability position as 

Intending TNSPs will not earn regulated revenue until prescribed transmission 

services commence. 
 

Addressing a financeability issue 

(n)  If the financeability test demonstrates that there is a financeability issue, the 

AER must make a determination to address the financeability issue by: 

(1) if paragraph (m)(1) applies, preventing the Transmission Network 

Service Provider’s financeability position determined in step one from 

deteriorating below the financeability threshold following the 

application of step two; 

(2) if paragraph (m)(2) or (m1) applies, preventing the Transmission 

Network Service Provider’s financeability position determined in step 

one from deteriorating below that financeability position following the 

application of step two ensuring that the financeability position for the 

relevant actionable ISP project meets the financeability threshold,  

to the extent possible. 
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Application in subsequent revenue determinations 

The financeability test currently only applies based on forecast expenditure and 

cashflows, at the CPA stage. 

The outcome of a financeability assessment may change significantly based on 

actual expenditure – either the financeability position of the TNSP may improve 

from the forecast position, or it may deteriorate.  To account for this, we 

propose a provision for the reapplication of the financeability test at the first 

revenue determination following completion of the project. 

We have also suggested amendments to clarify that an adjustment may apply in 

one or more subsequent regulatory periods, and that the adjustment is binding 

for each of those subsequent periods. 

The following could be added to the current paragraph (q): 

(q)  If the AER determines under paragraph (o) that the depreciation 

 adjustment will apply in a subsequent regulatory control periods,  

 then, subject to paragraph (q1), the depreciation adjustment is  

 binding on the AER and the Transmission Network Service  

 Provider for each of those that subsequent regulatory control periods. 

(q1) In making a revenue determination for the first regulatory   

 control period following completion of an actionable ISP   

 project in respect of which the AER received a financeability  

 request, the AER must reapply the financeability test based on actual 

 expenditure for the actionable ISP project.  Where application of the 

 financeability test based on actual expenditure delivers a different 

 outcome, the AER must: 

(1) make appropriate adjustments to any mechanism identified under 

paragraph (o) to address the financeability issue; or 

(2) apply a different mechanism to address the financeability issue. 

To facilitate this subsequent application of the financeability test, the following could 

be added to the list of information to be provided by a TNSP with a Revenue 

Proposal under cl S6A.1.3: 

(11) if an actionable ISP project was completed during the current  

 regulatory control period, application of the financeability test set  

 out in clause 6A.6.3A based on actual expenditure for the  

 actionable ISP project. 

Matters for the AER to have regard to in preparing the financeability 

guidelines 

The Draft Rule does not currently specify any specific matters that the AER 

must take into account in developing the guidelines.  We have therefore 

(u)  In preparing the financeability guidelines, the AER must have regard to:  

 (1) the financial metrics and weightings typically applied by credit 

  rating agencies; and 
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provided some drafting for relevant considerations which could be set out in the 

NER. 

The first listed consideration reflects the AEMC’s intent that ‘the AER would 

adopt a set of financial metrics and weightings that are similar to the approaches 

used by credit rating agencies' (Draft Determination, p 20). 

The second consideration is to ensure that the AER takes into account the 

potential risks and costs that may be associated with its test failing to identify a 

financeability issue in relation to a project, in accordance with the Revenue and 

Pricing Principles in the National Electricity Law. This proposed amendment 

recognises that it is in consumers’ long-term interests to err on the side of 

caution in identifying and remedying financeability risks to ensure that actional 

ISP projects proceed in a timely manner. 

 (2) the economic costs and risks of the potential for under  

  investment or delayed investment if a financeability issue  

  is not identified and addressed. 

 


