Consumer protections in an evolving market

Workshop - Discussion notes

Thursday 6 February 2020

The Commission held a workshop on consumer protections in an evolving market review. This

workshop was focused on the issues papers published on 12 December 2019.
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At the start of the discussion Michael Bradley provided an overview of the project and its nature.
Michael noted this review has a forward-looking approach to analyse potential changes to the energy
consumer framework and stakeholder feedback is essential to decision-making. Afterwards, Ben Davis
summarised what the first stage of the review was and what would be the next steps of the project.

The workshop had five sessions where stakeholders discussed following topics:

Issues paper 1 — New energy products and services

1. Rationale for energy specific consumer protections
2. Application of consumer protections and regulatory boundaries
3. Objectives of consumer regulatory frameworks

Issues paper 2 — Traditional sale of energy
4. Information provisions, including bill contents and mandatory information provisions

5. Explicit informed consent and cooling-off periods

For each session, AEMC staff provided a brief overview of the relevant aspects in each topic and key
guestions. This was followed by an opportunity for attendees to discuss the questions in each table
and following these discussions, the room shared their views and provided feedback.

ISSUES PAPER 1 — NEW ENERGY PRODUCTS AND SERVICES

Session 1 — Rationale for energy specific consumer protections

The project team provided a presentation on the different rationales for consumer protections under
the Australian Consumer Law (ACL), the National Energy Customer Framework (NECF) and the
voluntary codes. Following this presentation, attendees discussed about the elements that defines the
nature of sale of energy as an essential service and if those elements have changed given the evolution
of the market.

Feedback session 1

e From the discussion about the essential nature of the service, stakeholders noted it is unclear if
what is essential is the access to energy or is the sale of energy, some mentioned there is no
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difference between these two concepts and others mentioned the access to energy is what
makes it essential. On this regard it was mentioned that the access is essential, but sale of energy
could vary and is not always essential.

e When discussing the elements of the sale of energy to be considered essential, the following
where some elements identified:

o Ability to cut/interrupt energy supply

o Primary source of energy: some stakeholders mentioned that regardless the source
of energy (grid, stand-alone power system, solar panel, batteries) if it is the primary
source of energy, it is essential.

o Affordability

o Not discretionary/optional: stakeholders discussed if it is essential even when the
customer decided to be off-grid.

e For the discussion around the risks of consumer detriment that could be considered potentially
significant and possible irreparable for new energy products and services, stakeholders
mentioned that the main risks are:

o Risk of disconnection/interruption for life support equipment customers
o Financial risk for consumers in hardship

Session 2 — Application of energy-specific consumer protection

The project team provided a presentation on how the boundaries between the traditional sale of
energy and new energy products and services is key to understand what triggers the application of
consumer protections.

Feedback session 2

e |t was discussed if the same consumer protections should apply to new energy products and
services and the sale of energy. Some stakeholders were against a broader scope and some
stakeholder supported it. In general, a broader scope is welcomed if it is principle-based and it
does not overlap with the ACL.

e It was recognised that there are some areas where prescription is needed, and it is usually related
to a higher degree of consumer risk/harm. Life support equipment customers for example, is one
of these, there must be a specific/prescriptive rule to provide confidence, both to the consumer
and the supplier. It was mentioned that prescriptive provisions are usually a reactive answer to a
problem but principle-based approached might bring better outcomes in terms of regulation.

e Throughout the discussion on the risks and benefits of a prescriptive versus a principle-based
framework it was mentioned that principle-based frameworks are more difficult to enforce and
there is a higher level of difficulty from the controlling/enforcement body.

e It was noted that prescriptive frameworks are easier to enforce and to comply with but there is
the big risk of ending up with a stiff framework unable to respond/adapt to technological change.
On the other hand, principles-based frameworks have an additional interpretation challenge/risk
when enforcing it or complying with it.

Session 3 — Objectives of an overarching consumer framework

The project team provided an overview on the objectives that an overarching consumer framework
should meet and how each of these are addressed under each of the three consumer frameworks
(ACL, NECF, voluntary codes).

Feedback session 3




e When discussing how each of the objectives are addressed in each of the three frameworks (ACL,
NECF and Voluntary codes), it was mentioned the ACL is good enough to provide consumer
protections for new energy products and services to prevent practices that are unfair or contrary
to good faith. In this regard was noted there are provisions related to these practices that are
also included in the voluntary codes, and it seems to be an area where the ACL and the New
Technology Consumer Code (NETCC) overlaps.

o Was mentioned this risk of duplication could be because of a lack of knowledge on
the consumer protections available to new energy products and services (energy
illiteracy issue).

e In terms of information provision, the NECF and the voluntary codes include protections in
addition to what it is in the ACL. It was noted it might be relevant to discuss which information
provisions are needed given the specific characteristics of new energy products and services.

o Asanexample, it was discussed that the requirement to notify consumers when there
is a price change for the sale of energy (price variation) in the NECF specific for the
sale of energy given that the price of energy could vary, it is not a fixed price, for the
term of the retail contract. However, it was also mentioned there are other industries
where there are price variations, such as health insurance and banking. Therefore, it
was questioned if this provision should be under an industry specific framework or
this gap in the ACL should be fixed under the same general consumer framework.

o In contrast, planned interruption notification requirements for the supply of energy
was mentioned as a specific provision that only applies to energy and therefore,
should only be under the energy-specific consumer framework.

e Regarding information provisions that are similar to what it is in the ACL, it was discussed the
NETCC is largely about information provisions and customer understanding of the
product/service they are buying.

o It was mentioned there is no clarity on the differences between these protections and
what the ACL includes and whether it is necessary to have two frameworks with
similar protections.

o Asan example, it was noted that overlaps between the ACL and the NETCC are not a
big problem, the main problem is that these provisions could have divergent
interpretations given that there are no references to the ACL in the NETCC. This could
raise enforcement and compliance issues when applying/enforcing the code.

e For the objective related to vulnerable consumers, or at greatest disadvantage, it was noted the
NETCC may not be fit-for-purpose to protect life support equipment or hardship consumers.

e |t was raised that the ACL has some gaps, especially regarding redress and enforcement. It was
noted:

o itisunlikely anindividual consumer will receive support for a defective energy product
through the ACCC, unless it is a wide-ranging issue

o it is important for consumers to have a good avenue for disputes. For the sale of
energy, energy ombudsmen work well as a dispute resolution body given that they
have a good level of expertise. It was noted it is worth discussing if that level of
expertise is needed for new energy products and services disputes.

o It was questioned the effectiveness of the NETCC, in some tables it was mentioned
the code is a marketing tool but it is doubt on its compliance/enforcement.

ISSUES PAPER 2 — TRADITIONAL SALE OF ENERGY

Session 4 — Information provisions for the traditional sale of energy

The project team presented how the evolution and digitalisation of the market could raise potential
changes to bill content requirements and mandatory notifications to customers (notices).



Feedback session 4

e |t was mentioned the bill itself has too many requirements and it is not clear how having all of
them would benefit consumers. During the discussion it was questioned if the 24 requirements
for bill contents are needed.

o Inone table, the minimum requirements were reduced to 4 requirements (amount to
be paid, amount consumed for that period, when the bill is due, the billing period and
contact details for further questions).

o It was also mentioned if there is a need to have specific bill content requirements for
the sale of energy and what is specific about this service that there is a need for
additional requirements. As examples it was mentioned that the tariff structure in
energy is more complex than tariffs in any other industry.

o The UK was mentioned as an example where bill must include a QR code to access to
their billing details (NMI, rates, address, name of the plan, etc).

o It was discussed that presenting bill information digitally is easier to access
comparison sites and the more digital it is, consumers find it easier to understand,
especially if they have solar panels and feed-in tariffs.

o Some stakeholders mentioned bill contents is not an issue but is how retailers
present/send consumption data to consumers.

e It was also mentioned notification requirements need to be more generic. As an example, notices
could refer to any changes in contract terms and conditions instead to price changes.

o However, it was also noted that not any changes should trigger notification
requirements, but only substantial /material changes. When trying to define
substantial/material, it was noted that any change that modify how much the
consumer has to pay for the service is a substantial/material change that must be
notified to the customer.

Session 5 — Explict informed consent and cooling-off period for traditional sale of energy

The project team presented on how explicit informed consent and cooling-off period requirements
could change given the changing market (i.e. Consumer Data Right for energy, consumer switching in
less than 2 days).

e In regard to the explicit informed consent, the objectives of this provision that were
mentioned were:

o Potential fraud for consumer switching, third parties acting on behalf of the consumer
without their consent.

o Consumer illiteracy/misunderstanding on the transaction (i.e. consumer switching or
agreement accepted)

e It was questioned the need to have cooling-off period for solicited agreements in energy. If
the customer is who reaches the new supplier, it should make the switching process easier for
consumers.

o Itwas noted it is not clear how many consumers use the cooling-off period when they
find the agreement is not what they expected or understood but it seems to be a
period for suppliers to delay consumer switching.

o Some mentioned ACL cooling-off period is enough to protect energy consumers.

o It was discussed that if there is the possibility to waive the cooling-off period it could
be for a specific period or for that specific action when the consumer is who requested
to be switched and would like to waive the cooling-off period for that transaction but
not as a permanent decision.



