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SUMMARY

The Australian Energy Market Commission (AEMC or Commission) has made a final rule that
amends the National Energy Retail Rules (NERR) to require retailers to provide consumers
with advance notice of price changes in relation to electricity and gas retail contracts.

The final rule, which is a more preferable rule, was made in relation to a rule change request
submitted on behalf of the Australian Government and the New South Wales (NSW)
Government. The proposed rule was aimed at requiring retailers to provide advance notice of
price increases on energy retail contracts.

Background and rationale

Currently, consumers are only required to be notified of changes to their energy prices:
•
•

4
5
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for market offers: as soon as practicable, but in any event no later than their next bill
pursuant to rule 46 of the National Energy Retail Rules (NERR), and

for standing offers: when the retailer sends the next bill pursuant to section 23 of the
National Energy Retail Law (NERL).

As a result, the consumer may be unaware of a price change for up to three months after the
new prices have taken effect.

The rule change request argued that consumers deserve the right to be informed of changes
to their energy prices before these changes occur. Armed with prior notice of increases,
consumers are prompted to shop around for a better offer. When consumers engage with the
market in this way there are potential savings from switching to lower cost offers immediately
when prices change rather than after their next bill, which can be up to three months after
the price change. The rule change proponent indicated that consumer responses to advance
notice of price increases, such as switching energy plan or retailer, are likely to drive a more
efficient retail market, putting pressure on retailers and downward pressure on prices.

In addition to the significant benefits identified by the proponent, the Commission anticipates
that advance notice may also prompt other energy saving action in addition to the consumer
changing their energy contract. The consumer may choose to change their energy
consumption patterns, to allow for price changes in their budget plans or to invest in energy
efficiency measures and distributed generation as a means of reducing their future energy
bills. Advance notice should provide an additional and timely prompt for this action, helping
the consumer to save money and further enabling the effective functioning of the retail
market.
The form and contents of the notice are, in the Commission’s view, key to both meeting the
consumer’s right to know and allowing for this range of consumer action. Further, the form
and contents of the notice should balance these benefits against the costs of developing and
sending notices to large groups of consumers within relatively short time frames.
The AEMC published a consultation paper and a draft determination on the rule change
request, and this final determination is informed by stakeholder submissions on the
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consultation paper and the draft determination.

9
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Features of the final rule

The final rule addresses the same issues identified by the proponents, but expands the
coverage of the rule to include the same period of advance notice for standing offers as for
market offers and also to encompass price decreases as well as price increases in the
requirement for advance notice.
The final rule:
•
•
•

requires retailers to inform consumers on the notice that they can request their historical
billing and energy usage data to assist them in assessing the impact of the price change
covers gas and electricity retail contracts

•

provides the same five business day notice period for both standing and market offers

•

requires tariffs and charges to be expressed on the notice as GST inclusive and the notice
to clearly indicate the prices are GST inclusive. (This requirement was not in the draft
rule)

•

11

requires retailers to give consumers five business days advance notice of price changes,
including notice of their existing tariffs and charges, their new tariffs and charges and the
date on which the price change occurs

provides for the notice to be delivered by the customer’s preferred form of
communication where this has been indicated to the retailer

Further, the final rule provides a limited set of exemptions from the requirement to provide
advance notice, including:
•

•

•

•

where the price change is the direct result of a benefit change and the retailer has
provided notice under rule 48A (retailer notice of benefit change - market retail
contracts), then an additional notice under the final rule would not be required. (This
applies to market offer customers only)

an exemption for consumers on regulated price contracts, or prices that are otherwise set
by legislation, a government agency or regulatory authority. (Applies to regulated
standing offer customers only, in Tasmania, regional Queensland and the Australian
Capital Territory (ACT))
an exemption where a customer has entered into a new contract with the retailer within
ten business days before the date of the price change and the retailer has informed the
customer of the change prior to contract entry. (This applies to market and standing offer
customers)
an exemption for tariffs or charges that are tied directly to the energy spot price. The
exemption is limited however, such that the retailer must provide notice if the tariffs or
charges under any other parts of the bill change. (Applies to market offer customers
only)

ii
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•

12

The final rule contains two exemptions that were not in the draft rule:
•
•

13

an exemption for changes to the consumer’s energy costs that are a direct result of a
change to or withdrawal or expiry of, a government funded rebate, concession or relief
scheme. (This applies to market and standing offer customers).

where the customer’s price change is as a result of a change in bank or credit card fees,
or payment processing charges or fees, no notice is required. (This applies to market and
standing offer customers)
where the change in tariffs or charges is a result of a network business reclassifying the
customer and placing them in a different network tariff class, the retailer is not required
to provide advance notice but rather to provide notice as soon as practicable, but in any
event no later than the customer’s next bill, of the new tariffs and charges. (This applies
to market and standing offer customers).

Summary of reasons

The primary purpose of the rule is the consumer’s right to be informed of price changes
before they occur. Having regard to the issues raised in the rule change request, the
Commission is satisfied that the final rule will, or is likely to, better contribute to the
achievement of the National Energy Retail Objective (NERO) by:
•
•

informing consumers of changes to their energy tariffs and charges before they occur
with this information, a consumer
•

•
14

16

determine what, if any, steps they may want to take such as changing plans with
their current retailer, switching retailers, altering their consumption or investing in
energy efficiency measures or distributed generation.

As a result consumer confidence in the market is likely to be enhanced:
•
•

15

can budget accordingly to minimise surprises and any resulting payment difficulties

encouraging more efficient operation of the market. Consumers will be prompted to take
action and as a result drive improvements in competition, thereby improving the efficient
operation of the market and putting downward pressure on retail prices

harmonising regulation by improving the compatibility of regulatory provisions in different
states.

The benefits of the final rule are likely to outweigh the costs. Where a retailer has up to half
their customer base on paper notification and mail out costs are in the order of $1-$3 per
letter, the costs for a price change notice across all jurisdictions would not be insignificant at
the current time. However, the rule has been designed to keep the costs of implementation
as low as possible and these costs are expected to reduce over time as consumers
increasingly opt for digital communication with their retailer. Where retailers have operations
in the Queensland retail energy market and hence have an existing obligation to deliver
advance notice, the process of implementation should be made easier.
If consumers have more time to assess the alternatives in a rising or changing price
environment, this is likely to reduce the impact of rising prices for consumers, as well as
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helping them to take more timely action in order to save money on their energy bill or budget
accordingly.

Given the degree of price diversity in the retail market, providing advance notice of price
changes may prompt greater, and more frequent, engagement and participation in the
market with consumers more likely to take advantage of the wide range of deals available.
Retailers as a result will be incentivised to keep price changes to a minimum and to
communicate to all consumers that receive a price change notice the different energy saving
options and alternative retail plans available.

The prescription of the final rule allows for short and clear notices with the minimum of
information to allow the consumer to access and engage with the key message and prompt
the consumer to consider their best course of action in response. Shorter, simpler notices are
also expected to be both more cost effective to produce and more adaptable to the different
technologies now increasingly preferred by the consumer for communication with their
retailer.

iv
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1

INTRODUCTION

On 1 March 2018 the Australian Government and the New South Wales (NSW) Government1
(the proponents) submitted a rule change request to the Australian Energy Market
Commission (AEMC or Commission). The rule change request seeks to change the National
Energy Retail Rules (NERR) to require retailers to provide customers2 with advance notice of
changes to energy prices.

The AEMC published a consultation paper and a draft determination, including a draft rule, on
the rule change request. This final determination is informed by stakeholder submissions on
the consultation paper and the draft determination as well as the Commission’s analysis.
This paper provides:
•

a summary of, and background to, the rule change request

•

a summary of the Commission’s reasons

1

The rule change request was submitted by the Honourable Josh Frydenberg MP, then Minister for the Environment and Energy on
behalf of the Australian Government; and the Honourable Don Harwin MLC, Minister for Energy and Utilities on behalf of the NSW
government.

•

2

an assessment of the issues identified in the consultation paper and the draft
determination.

For the purposes of this paper, customer is used in relation to describing the relationship between the customer and the retailer;
consumer is used in relation to the relevant group under the retail law, rules and in the wider sense of all consumers in the
market.

1
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2

BACKGROUND

2.1

Retail energy contracts

Small electricity and gas consumers in Australia are generally serviced by a retailer. In the
Australian Capital Territory (ACT), Tasmania, regional Queensland and the Northern Territory,
the price charged to consumers is regulated. This means retail tariff charges are set by either
the jurisdictional regulator or the government. In South East Queensland, New South Wales
(NSW), Victoria and South Australia, retail prices have been deregulated and are set by the
retailer.

Generally, retail energy offers (both electricity and gas) are classified as being either standing
offers or market offers. The differences between the two types of offers are the contractual
terms and conditions:
•
•

2.2

standing offers are basic electricity and gas contracts with terms and conditions that
are prescribed by law; retailers cannot alter them.3 In some, but not all jurisdictions,
standing offer prices are also regulated

market offers are electricity and gas contracts determined by retailers and offered to
consumers in the competitive market. These contracts must contain a minimum set of
terms and conditions, prescribed under the NERR, such as consumer protection
obligations.

Outside of minimum requirements, retailers have flexibility in how they design their market
offers in response to consumer preferences and retail market conditions. The terms and
conditions of market offers generally vary from standing offers, and could include incentives,
different billing periods or additional fees and charges.

National Energy Customer Framework

The National Energy Customer Framework (NECF) is the framework that regulates the
connection, supply and sale of energy (electricity and gas) to grid-connected residential and
small business energy customers. This includes the provisions related to consumer
protections, standing and market offer minimum terms and conditions, and how customers
are to be informed of changes in their bills.

The NECF has been adopted in the ACT, Tasmania, South Australia, NSW and Queensland.
Victoria has adopted Chapter 5A of the National Electricity Rules (NER) but not the remaining
components of the NECF and so the final rule will not apply in that state. However, Victoria
has completed a process to harmonise the Victorian Energy Retail Code with the NECF.

The NECF is primarily comprised of the National Energy Retail Law (NERL), the National
Energy Retail Regulations and the NERR. Certain parts of the NER also form part of the NECF,
including rules in relation to small customer connections (Chapter 5A of the NER) and retail
markets including billing and credit support (Chapter 6B of the NER). The Australian Energy
Regulator (AER) is responsible for monitoring and enforcement of the NECF.
3

Except for certain permitted alterations. See section 25(4) of the NERL.

2
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2.3

Notice periods as currently enforced in NECF jurisdictions

Rule 46 of the NERR requires retailers, at a minimum, to notify customers on market retail
contracts of any variation in their tariffs and charges as soon as practicable, and in any event
no later than the customer’s next bill. In addition, the retailer must set out in the market
retail contract the obligations with regard to notice that the retailer must comply with where
the tariffs and charges are to be varied.

This is similar to the requirement in relation to standing offers. Under s22 of the NERL, a
retailer is required to make a standing offer to small customers for whom it is the designated
retailer under the retailer’s form of standard retail contract, the terms of which are prescribed
under the NERL and the NERR. This includes a specific price change notice clause in all
standing offer contracts.4 The effect of this clause is that the retailer has to provide details of
a price change with the customer’s next bill.

2.4

Notice periods as currently enforced in NECF jurisdictions do not currently apply in
Queensland. Please refer to section 2.6 below.

Timing of retail price changes

Price changes in retail energy contracts are driven by a range of factors including variations
in wholesale energy costs, network costs, environmental policy costs and retailer costs.

Generally, a price change driven by wholesale costs, environmental policy costs (generally set
by state or federal governments) or retail costs can occur at any time of the year. Network
costs on the other hand generally change once a year. In particular, transmission and
distribution network businesses are subject to a regulatory determination process (for
electricity) and an access arrangement process (for gas). Under these processes, the
Australian Energy Regulator (AER) sets the network business’ allowable revenue for a 5-year
period.

In addition, for electricity network businesses, an annual pricing proposal is submitted to the
AER by 31 March of each year (with the exception of Victorian network businesses).5 The
pricing proposal provides the details of how the allowable revenue will be collected for that
year through consumer charges. The AER must approve the annual pricing proposal within
30 business days of it being submitted.

For gas network businesses, distribution tariffs are generally subject to revision each year of
the access arrangement period while transmission pipeline tariffs are comprised of a mix of
regulated and commercially negotiated tariffs which may have differing escalation
arrangements. The access arrangement or commercial transportation agreement stipulates
the timing of any tariff revision, which can vary. Generally, most annual updates occur in time
for the beginning of the financial year (1 July), but this is not always the case. Furthermore,
4

5

Item 8.2 of Schedule 1 of the NERR (Model Terms and Conditions for Standard Retail Contracts). See also section 23(3)(c) of the
NERL.
As the proposed rule only applies to those jurisdictions that have adopted the NECF and NECF does not apply in Victoria, the
timeframes associated with regulatory determination, access arrangements, annual pricing proposals and tariff variation
applications for Victoria are not set out.

3
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revisions to the underlying access arrangement can result in tariff changes that are, in some
cases, backdated to the beginning of the financial year.

2.5

While standing offer contract prices cannot be changed more often than once every six
months,6 prices in market retail contracts can be changed at any time if the terms of the
market contract allow for this. If a variation clause is included in a market retail contract, rule
46 does not preclude a retailer from changing those tariffs or charges at any time (provided
the consumer is validly notified). In most cases,7 in NECF jurisdictions prices change at least
on 1 July of each year. The rules under which these price changes are notified to consumers
varies depending on the type of offer the consumer is on (as discussed in section 2.3).

Timing of receipt of consumer bill

Another factor influencing the timing of when a consumer receives notice of a price change
under the current rules is when the customer receives their first bill after the price change.

The timing of the customer’s next bill after a price change will vary between a few days and
three months depending on which particular month a customer has their meter read.
Generally, individual customers have their meters read and are billed every three months.
Generally one third of customers in a particular distribution area have their meters read in
one month, the following third in the next month and the last third in the final month of the
quarter. This means for a 1 July price increase, for example, that for some customers the
next bill may come relatively quickly after the price increase, but other customers may have
to wait up to three months before they are notified of price changes.

2.6

This delay in the timing of notification means the customer may be subject to increases to
their prices on 1 July, but will not be notified until three months later that these charges
haven taken effect and are already driving an increase in their bill. The first bill under the
higher prices may be a shock for the customer that they are unable deal with by taking
action in advance.

Notice periods as currently enforced in Queensland

The extent to which the NERL applies in each state and territory depends on the legislation
passed by each jurisdiction that adopts the NERL.

Queensland has adopted the NERL under section 4 of the National Energy Retail Law
(Queensland) Act 2014, but with certain modifications.8 These modifications are set out in
the schedule to that Act and are also prescribed under the National Energy Retail Law
(Queensland) Regulation 2014. This means that retailers in Queensland must comply with
certain additional requirements that do not apply in other NECF jurisdictions.

The Queensland rule provides for notice to market offer customers at least ten business days
in advance for any increase in tariffs or charges applying to the customer, and as soon as

6

7

8

Schedule 1, clause 8.2(b) of the NERR.

In Victoria prices generally change at least on 1 January of each year.

Schedule 5, items 8 and item 15 of the National Energy Retail Law (Queensland) Regulation 2014.
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practicable (and in any event no later than the next bill) for any decrease in tariffs or
charges.

In relation to standing offers under the Queensland rule, variations in prices must be
published in a newspaper and on the retailer’s website. If the variation is an increase in
prices, the publication must occur at least ten business days before the increase starts and
the customer must be notified directly in advance of the price increase taking effect. If the
price change is a decrease in prices, details of the change must, at a minimum, be included
in the customer’s next bill. However the requirements to publish price variations, and to
notify customers of any price increases in advance, do not apply in relation to regulated
prices.

2.7

The proposed rule in the rule change request mirrored these requirements, which have been
in operation in Queensland since 2014. This would, in effect, harmonise Queensland
requirements in relation to advance notice across the remaining NECF jurisdictions.

Notice periods in Victoria

The NECF does not apply in Victoria; however, the Energy Retail Code (which does apply in
Victoria) does prescribe notice requirements which requires retailers to provide notice of price
increases to customers as soon as practicable and otherwise no later than the customer’s
next bill.9
This provision of the Energy Retail Code is currently subject to work being undertaken by the
Essential Services Commission of Victoria (ESC). On 7 September 2018, the ESC released its
draft report ‘Building trust through new customer entitlements in the retail energy market’
(the draft report)10 that follows from the Independent Review into the Electricity and Gas
Retail Markets in Victoria11 that was completed in August 2017. The draft report focuses on
three of the recommendations contained in the Independent Review related to notifying
customers of a retailer’s best offer, price change notifications and displaying prices in GST
inclusive terms.12
In relation to bill change notices, the ESC draft report examines both price change notices
and benefit change notices. For price change notices, the draft report requires the following
information to be provided to small customers five business days in advance of the price
change taking effect:13
•

the small customer’s metering identifier

9

Energy Retail Code, section 46

11

See: https://s3.ap-southeast-2.amazonaws.com/hdp.au.prod.app.vic-engage.files/7415/0267/4425/Retail_Energy_Review__Final_Report.pdf

10

12

13

See: https://www.esc.vic.gov.au/sites/default/files/documents/ESC%20draft%20decision%20%20Building%20trust%20through%20new%20customer%20entitlements%20in%20the%20retail%20energy%20market.pdf
Recommendation 3G: Require retailers to include the following information on customer bills: how the customer can access the
Victorian Energy Compare website, how the customer can access the Basic Services Offer (see Recommendation 1), the retailer’s
best offer for that customer based on their usage patterns, the total annual bill for that customer based on the customer’s
current offer and usage patterns. Recommendation 3H: require marketing material and bills to provide GST-inclusive pricing.
Recommendation 3F: require retailers to notify a customer of the best offer available by that retailer, and reference the Victorian
Energy Compare website, in advance of any price or benefits change.
Draft report, pp 5-6
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•
•
•
•
•
•
•

that the small customer may use the price comparator to compare offers that are
generally available to classes of small customers in their area
the name and web address of the price comparator14

that the customer can request historical billing data from the retailer

any early termination charges payable under the market retail contract
the retailer’s best offer for the customer

the retailer’s estimate of the annual dollar impact of the price change

information specific to the customer to assist the customer to complete the fields
necessary to compare offers on Victorian Energy Compare

•

that the customer’s tariffs and charges are being varied

•

the customer’s existing tariffs and charges

•
•

the date on which the variation will come into effect
the customer’s tariffs and charges as varied.

The draft report also indicates that the notice of price change can be delivered via the
customer’s preferred form of communication and applies to standing offers, market offers,
gas and electricity contracts and price increases and decreases.15

The ESC also sets out exemptions applicable to the requirement to provide advance notice
that are generally similar to those found in the AEMC’s draft rule in this rule change request.16

The Commission notes that in the ESC’s draft report, price change notices are required to
include the retailer’s best offer for the customer. The final rule made by the Commission does
not include this requirement as the primary purpose of the Commission’s rule is the
consumers right to be informed of price changes before they occur. This purpose is met
without the inclusion of a best offer provision in the rule, although retailers are free to
include better offers in notices. The final rule is designed such that with the information
contained in notices, consumers will be able to determine what, if any, steps they want to
take. This may include, amongst other measures, changing to a better offer with their current
retailer, or moving to a better offer with another retailer.

14

Under draft decision 10 of the proposals in the ESC’s report, all customer bills must include information about how the customer
can access the government comparator website, Victorian Energy Compare (VEC).

16

Draft report, p 7

15

Draft report, p 7
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3

THE RULE CHANGE REQUEST

The proponents submitted a rule change request that would require retailers, at a minimum,
to notify market retail customers of price increases ten business days in advance of the
change coming into effect.17 This was intended to replace the existing requirement under rule
46(4) of the NERR to notify as soon as practicable, and in any event no later than the
customer’s next bill.

The proposed rule required customers on standing offers to be notified in advance of any
increase in the standing offer price taking effect.18

The proponents also tasked the AEMC with considering whether the price change notice
should be enhanced to require retailers to include information for the customer to facilitate
sourcing a new competitive offer, such as via the Energy Made Easy (EME) website.
Under the proposed rule, the existing requirement for standing offer price changes to be
published in newspapers and on retailer websites was retained, however:19
•
•

3.1

3.1.1

for increases, the publication must occur ten business days in advance of the increase
taking effect (ie, retaining the existing arrangements)

for decreases, the requirement to publish at least ten business days in advance has been
removed.

Rationale for the rule change request

Consumer’s right to be informed

The proponents maintained that consumers deserve the right to be informed of any changes
to their energy prices when they occur. Armed with advance notice of a price increase,
consumers are prompted to shop around and find a better offer. When consumers are better
informed and able to shop around for better offers there are potential immediate savings
from switching to lower cost offers when prices change rather than shortly after the first
billing cycle.
The proponents argued that the current rules (rule 46 of the NERR in relation to market
offers and s23 of the NERL and schedule 1, clause 8.2 of the NERR in relation to standing
offers) only require notice of price increases by the customer’s next bill. As a result the
customer may be unaware of a price increase for up to three months after a price change.

Given existing price diversity in the market, the proponents argued that providing advance
notice of price increases is likely to prompt greater, and more frequent, engagement in the
market with consumers more likely to take advantage of the wide range of deals available.
This will then encourage competition between retailers.

17

18

19

Rule change request, page 6.

Rule change request page 7.
ibid.
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3.1.2

Manner of notice critical to success

3.2

3.2.1

The manner in which the price change notice is provided to the customer is critical to the
effectiveness of the proposed rule. The proponents argued that the current requirements in
the NERL and NERR do not specify the manner and form of the notice that retailers must
provide to consumers when tariffs change. Some retailers, it has been reported,20 place
relatively small ‘price change’ notices on bills, which can be easily missed.

In addition, the proponents argued that consumers lack awareness of the AER’s online
comparison website EME and consider it appropriate to bolster awareness of the site through
the proposed notice requirements.

Proposed solution

Proposed rule

The rule change request included a proposed rule.21

The proposed rule aimed to address the issues raised by requiring energy market retailers to
provide customers with:
•
•

10 business days’ advance notice of price increases on market offer contracts

advance notice of price increases on standing offer contracts.

For increases to standing offer prices, the requirement for publication in a newspaper and on
the retailer’s website at least 10 business days in advance of the increase taking effect
remains in place.

Consistent with the requirements under the National Energy Retail Amendment (Notification
of end of fixed benefit period) Rule 2017 No. 2, the rule proposal stipulated that the AEMC
may consider it appropriate to enhance the price change notice requirements to, for example,
clearly state:22
•

that a price change will occur, the price change and the price change date

•

the name and web address of the price comparator

•
•
3.2.2

that the small customer may use the price comparator to compare offers that are
generally available to classes of small customers in their area
that the customer can request historical billing data and/or energy consumption data,
from the retailer.

Contribution to the National Energy Retail Objective

The proponents indicated that the disconnect between the date on which a retailer increases
a retail price and the date on which the customer is informed of that price increase can result
in the customer paying more. Absent this information asymmetry, a customer armed with the
knowledge of an impending price rise will be more likely to seek out less costly alternatives in

20

Rule change request page 5.

22

Rule change request page 10.

21

Rule change request pages 6-7.
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the market. The proponents consider that as a result the rule provides for more informed
customers and will lead to improved customer outcomes.

Further, this change would improve a consumer’s capacity to participate in the market with
confidence and support consumer choice. The proponents consider that, as a result, the
economic welfare of consumers will be maximised over the long term and therefore the
proposal is in the long term interests of consumers of energy.

The proposed rule was also expected to result in the more effective operation of competitive
processes and an overall improvement in the efficient operation of the market, which is in the
long term interests of the consumer.

The rule change request also indicated that the implementation of this proposed rule is
compatible with the development and application of consumer protections for small
customers. Providing greater transparency to consumers which leads to substantive savings
is aimed at protecting consumers against bearing unnecessary costs.
3.2.3

Stated costs, benefits and potential impacts

The proponents considered that advance notice of price changes is likely to have the
following costs and benefits.
Benefits

Cost savings for consumers: Consumers may save money through an earlier awareness of
price increases. The proponents argued that an individual consumer in NSW, for example,
could save up to $80 by switching retailer three months earlier than they may have under
existing rules.23

Enhanced consumer engagement: The proposed rule will help to engage consumers in the
energy market and encourage them to shop around for the best offer. Differences between
worst and best electricity retail offers can exceed $1000 per annum in most distribution
areas.24

Improved confidence in market: Consumer confidence in the market should be improved as
consumers are less likely to overlook price increases and should have sufficient time to act on
notices. A customer who is provided notice which is insufficient may suffer the same
detriment as a customer who receives none.
Reduced risk of bill shock: Consumers will have more information thereby reducing the risk of
bill shock and improving their awareness of the choices available to them.

More efficient operation of market: The proposed rule provides an opportunity for additional
prompts to engage with EME, consider alternative offers and drive improvements in
competition, thereby improving the efficient operation of the market.

23
24

Rule change request page 5.

AER 2017 state of the market report pages 148-150, https://www.aer.gov.au/publications/state-of-the-energy-marketreports/state-of-the-energy-market-may-2017
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Harmonisation of regulation: The proposed rule would also improve compatibility of
regulatory provisions in different states, reducing regulatory burden and administrative cost
across jurisdictions.
Costs

System changes: The proposed rule will likely require some system changes by retailers. For
those retailers who are already operating in Queensland, costs to roll out nationally should be
minimal.

Electronic communication: Customers are increasingly moving to receiving electronic
information from retailers. This is an avenue that can also be used to provide notice of price
changes, minimising the cost of implementation of the proposed rule.

3.3

Administrative costs should be low: The proponents expect that the administrative cost of
implementing the change is likely to be low and can be absorbed by retailers.

The rule making process

On 26 April 2018, the Commission published a notice advising of its commencement of the
rule making process and consultation in respect of the rule change request. A consultation
paper identifying specific issues for consultation was also published. Submissions closed on
24 May 2018.

The Commission received 18 submissions as part of the first round of consultation. The
Commission considered all issues raised by stakeholders in submissions. Issues raised in
submissions are discussed and responded to throughout the final rule determination. Issues
that are not discussed in the body of this determination are summarised and responded to in
Appendix A - Table A.1.

On 5 July 2018, the Commission published a draft rule determination and draft rule.
Submissions on the draft rule determination closed on 16 August 2018. The Commission
received 13 submissions and 3 late submissions to the draft determination and draft rule.

The Commission considered the issues raised by stakeholders in submissions. Issues raised in
submissions are discussed and responded to throughout this final rule determination. Issues
that are not discussed in the body of this determination are summarised and responded to in
Appendix A - Table A.2.
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4

FINAL RULE DETERMINATION

4.1

The Commission’s final rule determination

The Commission’s final rule determination is to make a more preferable rule. The final rule
requires advance notice of price changes to electricity and gas retail contracts.
The Commission’s reasons for making this final determination are set out in section 4.4.
This chapter outlines:
•
•

the more preferable rule test

•

the Commission’s consideration of the more preferable final rule against the national
energy retail objective.

•

4.2

4.2.1

the rule making test for changes to the NERR

the assessment framework for considering the rule change request, and

Further information on the legal requirements for making this final rule determination is set
out in Appendix B.

Rule making test

Achieving the national energy retail objective

The Commission may only make a rule if it is satisfied that the rule will, or is likely to,
contribute to the achievement of the national energy retail objective (NERO) and where
relevant, in a manner that is compatible with the development and application of consumer
protections for small customers, including (but not limited to) protections relating to hardship
customers.25
The NERO is:26

“To promote efficient investment in, and efficient operation and use of, energy services for
the long term interests of consumers of energy with respect to price, quality, safety, reliability
and security of supply of energy”.

4.2.2

The NERO captures the three dimensions of efficiency: productive (efficient operation),
allocative (efficient use of) and dynamic efficiency (efficient investment).27

Making a more preferable rule

Under section 244 of NERL, the Commission may make a rule that is different (including
materially different) to a proposed rule (a more preferable rule) if it is satisfied that, having
regard to the issue or issues raised in the rule change request, the more preferable rule will
or is likely to better contribute to the achievement of the NERO.

25

Section 236 of the NERL

27

Productive efficiency means goods and services should be provided at the lowest possible cost to consumers; allocative efficiency
means that the prices of goods and services should reflect the cost of providing them, and that only those products and services
that consumers desire should be provided; dynamic efficiency means arrangements should promote investment and innovation in
the production of goods and services so that allocative and productive efficiency can be sustained over time, taking into account
changes in technologies and the needs and preferences of consumers.

26

Section 13 of the NERL
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The Commission has made a more preferable rule in relation to this rule change request.

In this instance, the final rule, in comparison to the proposed rule, allows for the following:
•
•
•
•
•
•

•
•
•
•
•
•

five business days advance notice

changes to prices in standing offer contracts to be notified with the same notice period as
market offer contracts
price reductions to be notified with the same notice period as price increases

requirement for the notice to clearly state that a price change will occur, including a
comparison of existing and new tariffs and charges, and the date on which the change
will take effect

a requirement for the customer’s tariffs and charges to be expressed in the notice as GST
inclusive and the notice to clearly indicate that prices are GST inclusive
an exemption where a customer has entered into a new contract with the retailer within
ten business days before the date of the price change and the retailer has informed the
customer of the change prior to contract entry (applies to market and standing offer
customers)28
an exemption where notice has already been provided for a benefit change29 under the
fixed benefit rule (applies to market offer customers only)30

a limited exemption for spot market linked contracts (applies to market offer customers
only)

an exemption for retailers with consumers on regulated prices in areas where there is no
effective retail competition for small consumers (applies to regulated standing offer
customers)

an exemption where the changes to the tariffs and charges are a direct result of a change
to, or withdrawal or expiry of, a government funded rebate, concession or relief scheme
(applies to market and standing offer customers)31
an exemption for changes in bank, credit card or payment fees and charges (applies to
market and standing offer customers)
an exemption from advance notice when a customer is reclassified into a different
network tariff class by the distribution network. In this case, the retailer has to provide
notice as soon as practicable but in any event no later than the customer’s next bill
(applies to market and standing offer customers).

28

For market offers, the retailer must obtain the explicit informed consent of the customer pursuant to rule 46A of the NERR and
section 39 of the NERL.

30

Rule 48A was inserted into the NERR by the National Energy Retail Amendment (Notification of end of fixed benefit period) Rule
2017 No. 2

29

31

‘Benefit change’ is defined in rule 45A of the NERR.

The exemption does not apply in the case of the end of a government subsidy scheme such as the Large-scale Renewable
Energy Target (LRET) or the Small-scale Renewable Energy Scheme (SRES)
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4.3

Assessment framework

To determine whether the final rule is likely to contribute to the achievement of the NERO,
the Commission assessed the final rule against an assessment framework:
•

•

•

•

Transparency of information. Lack of appropriate transparency in the market, and in
particular a lack of timely information about price changes, can lead to consumers losing
confidence in, and failing to engage with, the market. The Commission considered the
impact of the final rule on market transparency and timely information availability, as
required for consumers to make informed product and supplier choices.

Consumer engagement and participation. Consumer participation in the market,
through actions like changing retailer or offers, provides retailers with information and
incentives to develop products that better meet consumer preferences, in terms of price
and other terms and conditions. The Commission assessed the rule in terms of the
likelihood it would increase the potential for consumers to adapt their behaviour through
changing energy consumption, investing in distributed generation or changing retailer or
contract.

Competition between retailers. To participate in the market with confidence and in a
way that sends the appropriate signals to retailers about consumer preferences,
consumers need to have clear and relevant information on retail offers. Where consumers
have clear and relevant information on offers, retailers will have greater incentive to
provide contract terms that meet consumer preferences because they know their
consumers are engaged and have sufficient information to move to better offers where
available. The Commission assessed the degree to which advance notice and the scope,
format and content of advance notice is likely to enable consumers to engage with the
market and either churn to a new retailer or new offer and in so doing increase the level
of competitive activity between retailers.

The regulatory and administrative burden. Requiring additional notices to be sent to
consumers may create additional costs for retailers, particularly when required outside
the billing cycle. The Commission considered the impact on expected benefits and costs
of requiring the notice in different forms.The Commission considered the benefits of the
final rule versus the implementation costs that would likely pass through to consumers in
a workably competitive market. The Commission also assessed the degree to which
consistency with the existing rule in Queensland will save retailers costs by harmonising
requirements across states.

The NERO requires efficiency in the investment, operation and use of energy services in the
long term interests of consumers. Where feasible, competitive markets provide the best
means of promoting efficiency. Where competition is effective, retailers will have strong
incentives to provide products and services that consumers value and set prices that reflect
efficient costs.

The final rule seeks to create a requirement for advance notice of price changes and to
provide energy consumers with information to assist them in taking action to manage the
impact of price changes on their bill, including shopping around for alternative contracts and
taking action to reduce their energy consumption.
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The Commission has assessed the final rule against the counterfactual of not making the
proposed change to the NERR. That is, against the current situation where retailers are not
required to provide energy consumers with advance notice of price changes.

4.4

Summary of reasons

4.4.1

Key features of the rule

The final rule made by the Commission is attached to and published with this final rule
determination. The key features of the rule are summarised below.
Notice period

Notice is required five business days in advance of any variation in the tariffs or charges that
apply to the customer.
Coverage

The notice covers market offer and standing offer customers with the same notice period.32
All price changes are covered by the notice. Five business days advance notice applies
equally to price decreases as to price increases.33
The notice must specify:34
•

that the customer’s tariffs and charges are being varied

•

the customer’s existing tariffs and charges inclusive of GST

•
•
•
•

the date on which the variation will come into effect

the customer’s tariffs and charges as varied inclusive of GST

that the tariffs and charges specified above are GST inclusive

that the customer can request historical billing data and, if they are being sold electricity,
energy consumption data, from their retailer.

The notice may be delivered by the customer’s preferred form of communication where the
customer has communicated this to the retailer, or otherwise by the same method as that
used for delivery of the customer’s bill.35

The requirements related to GST were not included in the draft rule. However, given that GST
inclusive tariffs and charges reflect the actual amounts paid by the customer, the Commission
determined the tariffs and charges in the notice should reflect these amounts.
Exemptions

•

32

33

34

35

where the price change is the direct result of a benefit change and the retailer has
provided notice under rule 48A (retailer notice of benefit change - market retail

Final rule: NERR 46(4)(a), NERR, Schedule 1, item 8.2 (a1)

Final rule: NERR 46(4)(a), NERR, Schedule 1, item 8.2 (a1)

Final rule: NERR 46(4A), Schedule 1, item 8.2(a2)

Final rule: NERR 46(4)(b), NERR Schedule 1, item 8.2(a1)
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•
•

•

•

contracts), then an additional notice under the final rule is not required (applies to
market offer customers only)36

an exemption for consumers on regulated price contracts, or prices that are otherwise set
by legislation, a government agency or regulatory authority (applies to regulated standing
offer customers only)37

an exemption where a customer has entered into a new contract with the retailer within
ten business days before the date of the price change and the retailer has informed the
customer of the change prior to contract entry (applies to market and standing offer
customers)38
an exemption for tariffs or charges that are tied directly to the energy spot price. The
exemption is limited however, such that the retailer must provide notice if the tariffs or
charges under any other parts of the bill change (applies to market offer customers
only)39

an exemption for changes to the consumer’s energy costs that are a direct result of a
change to or withdrawal or expiry of, a government funded rebate, concession or relief
scheme (applies to market and standing offer customers).40

The final rule contains two additional exemptions that were not included in the draft rule:
•
•

where the customer’s price change is as a result of a change in bank, credit card or
payment processing fees or charges, the retailer is not required to provide notice (applies
to market and standing offer customers)41

where the change in tariffs or charges is a result of a network reclassifying the customer
and placing them in another network tariff class, the retailer is required to provide notice
as soon as practicable, and in any event no later than the customer’s next bill (applies to
both market and standing offer customers).42

Further detail on the final rule can be found in Chapter 5.
4.4.2

Contribution to the NERO

The Commission is satisfied that the final rule, will, or is likely to, contribute to the
achievement of the NERO by promoting efficient use of energy services for the long term
interests of consumers, for the following reasons:
•

36

37

38

39

40

41

42

The final rule will make price information more transparent to the consumer in a timely
manner. Armed with more up to date information consumers will be in a better position to
make better informed product and supplier choices. These choices may involve the
consumer changing energy plan with their current retailer, switching to a new energy
provider or changing their consumption patterns.

Final rule: NERR 46(4B)(b)

Final rule: NERR Schedule 1, item 8.2(a3)(ii)

Final rule: NERR 46(4B)(a), NERR Schedule 1, item 8.2 (a3)(i)

Final rule: NERR 46(4B)(c)

Final rule: NERR 46(4B)(d), NERR Schedule 1, item 8.2(a3)(iii)

Final Rule, NERR 46 (4B) (e); NERR Schedule 1, item 8.2 (a3)

Final Rule: NERR 46 (4c), NERR, Schedule 1, item 8.2 (a4)
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•

•

•

The rule is likely to increase the level of action on the part of the consumer
encompassing energy efficiency measures, budgeting and distributed generation
installation as well as engagement and participation with the retail market either directly
via their retailer or via energy comparison websites like EME. Consumers may be more
likely to act as a result of advance notice than if they received notice only with their next
bill.
The final rule should act to increase the level of competitive activity between retailers
particularly in a rising price environment and particularly around key dates in the pricing
calendar. Retailers will be incentivised to provide contract offers and new products that
better meet consumer preferences, where those consumers are more engaged with the
market and have more up to date information.

The final rule provides for the flexible delivery of notices in a manner that respects the
wishes of the consumer, allows for growing trends in the form of communication
preferred and enables the retailer to reduce the cost of notification and hence minimise
the potential for incremental costs to be passed through to consumers. The benefits of
the final rule are expected to accrue both in terms of near term cost savings for
consumers and also over the long term, as increasing engagement with the market
should mean fewer consumers are seen to remain on uncompetitive standing or market
offers, where lower cost alternatives exist.

Further detail on these reasons can be found in Chapter 5.
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5

ASSESSMENT OF THE FINAL RULE

The Commission considers that the existing rules for notification of price changes to
consumers can be improved by the introduction of advance notice.

This chapter summarises the key issues considered by the Commission in developing the final
rule. It outlines:
•
•
•
•
•
•

5.1

•

the primary purpose of the notice and how this impacts the specification and design of
the notice
information to be included in the notice

different options for delivery of the notice to the consumer

coverage of the notice in relation to both gas and electricity retail contracts, standing and
market offers and price decreases as well as increases
the minimum notice period required

exemptions from the advance notice requirement

the costs and benefits that are likely to accrue as a result of the rule.

Primary purpose of advance notice of price changes

The primary purpose of the notice is a key consideration in determining the design, contents
and coverage of notices. These considerations in turn have a bearing on the cost benefit
trade-off derived as a result of implementation of the final rule.

The primary purpose may be considered to be relatively narrow, in terms of informing
consumers of a price change in advance of that change, fulfilling consumers right to know in
advance the price they are paying. Alternatively, the primary purpose may be considered to
include broader objectives including consumer engagement and participation in the market,
in particular with regards to consumer action to switch between different retail plans and
save money.

The purpose could be considered broader still, encompassing not only ‘switch and save’
activity but all consumer action in response to a notice, including changing consumption
patterns, budgeting and investing in distributed generation or energy efficiency measures.

The cost benefit trade-off of advance notice becomes more challenging and uncertain where
the notice is meant to achieve numerous things, such as preventing bill shock and
encouraging ‘switching and saving’. The more the notice is aimed at achieving the more
prescriptive the notice requirements would have to be leading to greater expense and
inflexibility in the notice. The likely impact on engagement of a prescriptive notice
requirement is more uncertain and based on broad consultation has the potential to see
consumer response to the notice fall as consumers are progressively switched off the market
by an excess of information and unclear signalling.
Determining the primary purpose and prescribing a notice that is focused on this, may be
more likely to achieve the primary purpose and in the process enable a greater level of
consumer action than a notice designed with broader objectives.

17

Australian Energy
Market Commission

Rule determination
Advance notice of price changes
27 September 2018

5.1.1

Proponents view

The rule change request raised two key issues in relation to the purpose of advance notice.
Firstly, the proponent argued consumers deserve the right to be informed of changes to their
energy prices before they occur. Currently consumers are subject to ‘bill shock’ when they
receive notice of price increases with their next bill.

Secondly, consumers should be provided with the opportunity to shop around for the best
offer prior to new prices taking effect. This consumer engagement with the market, in
particular shopping around for alternative offers, is also likely to increase competition in the
retail energy market putting pressure on retailers with the effect of driving down prices. The
proponent felt the notice could be an opportunity to make consumers aware of information
resources available to them, such as the AER’s website Energy Made Easy.

The proponent also pointed out that the implementation of the proposed rule is compatible
with consumer protections for small consumers. Providing greater transparency to
consumers, in the process helping them to save money, is clearly aimed at protecting
consumers from bearing unnecessary costs.
5.1.2

Stakeholder views

Submissions to the consultation paper

Stakeholders were in general of the view that the primary purpose of the notice is the
consumer’s right to know of price increases before they occur and the alleviation of ‘bill
shock’. Stakeholders were supportive of the rule change in this context. Larger retailers,
however, were sceptical of the level of engagement the notice could be expected to prompt.
They maintained that customers are switched off the energy market by too much information
and long notices. They felt notices will be more effective if kept short and simple and aimed
at the primary purpose of letting customers know their rates are changing. AGL argued that
notices should not be diluted by additional messaging or information.43

Other stakeholders, including the Independent Pricing and Regulatory Tribunal (IPART) and
several consumer groups including COTA Australia, Brotherhood of St Laurence (BSL), the
South Australian Council of Social Service (SACOSS) and Energy Consumers Australia (ECA)
expressed the view that the primary purpose should include consumer engagement with the
market including actions such as switching retailer or energy plan.44 These stakeholders also
felt references to EME and the customer’s ability to access their historical billing and usage
data should be included in notices as part of this broader purpose.

The Energy and Water Ombudsman (Victoria) in their submission provided case study
evidence that advance notice, when communicated effectively and clearly, could reduce
confusion and misunderstanding between retailers and customers.45 This, in due course could
reduce complaints to the ombudsman as well as providing customers with more opportunities
to become engaged with the market.

43

AGL Energy, consultation paper submission, p.3.

45

Energy and Water Ombudsman (Victoria), consultation paper submission, p.1.

44

Consultation paper submissions: IPART, p.1; COTA Australia, p.1; BSL, p.1; SACOSS, p.1; ECA, p.4.
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Submissions to the draft determination

Stakeholders were generally of two views in relation to the purpose of any rule made in
relation to the rule change request. Retailers were supportive of the purpose of the rule as
specified by the Commission; namely that the rule’s primary purpose is to provide information
to customers about the prices they will be paying before those prices take effect.46 Simply
Energy and EnergyAustralia also indicated that the stated purpose facilitates notices that are
short, to the point and provide the information the customer needs.47
On the other hand, a number of consumer groups are of the view that the primary purpose
of the rule should be broader than that set out by the Commission. In particular, the primary
purpose should be about consumer engagement and that consumer engagement and not the
right to know is what is necessary to further the achievement of the NERO.48 PIAC, however,
was of the view that the purpose of the rule is to provide the information necessary to allow
consumers to respond to price changes in the way they see fit.49

5.1.3

Findings

In considering the primary purpose of advance notice, the Commission has considered the
current design of advance notice in the Queensland rule and in the proposed rule. It is the
Commission’s view that the primary purpose is the consumers right to be informed of price
changes before they occur. In a rising price environment this is likely to help prevent
customers from being surprised by the price change and where necessary to allow them to
budget accordingly to reduce payment difficulties. Further, armed with information the
consumer can then determine what, if any action, they may want to take. This may include
engaging with their retailer, another retailer, changing their consumption or installing energy
efficiency measures.

Stakeholder feedback has emphasised the degree of uncertainty in the level of consumer
engagement following notices, including the possibility that consumers are disengaged by too
much information, and varying views on the additional costs of making the notice more
complex.

Stakeholders continue to have varying views on the purpose of the rule. Generally, all
stakeholders are of the view that it is important that customers are aware of price changes
before they occur. The majority of consumer groups though continue to view this rule as a
means to increasing consumer engagement in the energy market.

The Commission finds that the primary purpose of the rule is to provide consumers with
advance notice of price changes before they become effective. This is best achieved by a rule
that clearly defines the minimum requirements and provides flexibility to retailers to allow
them to evolve how best to communicate with their customers. The need for the notice to
specifically promote consumer engagement, in the Commission’s view, will complicate the

46

Alinta submission to the draft determination, p 1; Australian Energy Council (AEC) submission to the draft determination, p 1

48

Energy & Water Ombudsman SA submission to the draft determination, p 1; Queensland Consumers Association submission to
the draft determination, p 2; ECA submission to the draft determination, p 2.

47
49

Simply Energy submission to the draft determination, p 1; EnergyAustralia submission to the draft determination p 1
PIAC submission to the draft determination, p 1
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notice and require more information to appear on the notice potentially leading to
information overload and loss of the effectiveness of the notice. The final rule will facilitate
the delivery of notices that are short, to the point and allow the consumer to decide their
next course of action following notification. The notice will be clear and to the point and meet
the purpose of the rule without distorting the key message of the notice.

Information to be included in notices

The contents of advance notice under the final rule are driven by the primary purpose of the
rule, the need for consistency across retailers as to how price changes are messaged and the
optimal cost benefit trade-off for retailers and consumers. Simple and clear notices with less
information are preferred.
An excess of information, in particular where the consumer is not required or able to act
immediately, may desensitise the consumer to energy information in general and crowd out
the key message that advance notice is looking to deliver. In addition, simple notices are
likely to be more cost effective and quicker for retailers to produce.

Simple, clear notices are also more compatible with the variety of communication forms that
digital consumers are increasingly choosing to receive their communication.

5.2.1

Proponents view

The proponents specified, as per the requirements of the existing derogation to the NERR in
Queensland, that the retailer give notice of any variation in tariffs or charges that affects the
customer. The proponents also requested that the Commission might consider enhancing the
price change notice to include:
•

that a price change will occur, the price change and the price change date

•

the name and web address of the price comparator

•
•

that the small customer may use the price comparator to compare offers that are
generally available to classes of small customers in their area
that the customer can request historical billing data and, if they are being sold electricity,
energy consumption data, from the retailer that will assist it to use the price comparator
to compare offers that are generally available to classes of small customers in their area.

The proponent also drew attention to the manner in which the notice is provided to
customers, maintaining this would be critical to its effectiveness and noting that under the
existing rules, the price change notices retailers put on bills are relatively small and as a
result can be easily missed.
5.2.2

Stakeholder views

Submissions to the consultation paper

Stakeholders were of the view that the notice should be as concise as possible with two key
reasons advanced for this:
20
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•
•

consumers tend to get put off by long notices, so the longer the notice the less effective
it may be in engaging the consumer with the market
the more information in the notice, particularly where customer specific, the more the
notice will cost and the longer it will take to develop.

Origin contended that notices should be kept as short as possible, there is too much
information going to the consumer at the current time and the retailer should have some
discretion on content.50

With regards to including price information specific to the customer, in particular the
customer’s existing rate and the new rate to apply under the change, many stakeholders,
including Simply Energy, Powershop, Public Interest Advocacy Centre (PIAC) and IPART were
in support of this.51 Origin, however, maintained that they do not support mandatory tariff
tables as including these rates is time consuming.52 They pointed out that across all
jurisdictions there are many different tariff products, and customising the notices in this way
adds to the cost and timeframe for producing the notices. AGL also indicated that the
inclusion of a rates table, or personalised customer information, can add significant time and
complexity to the system solution.53

References to EME and the consumers ability to access historical billing and usage data was
supported by most stakeholders. Larger retailers however pointed out issues with the
inclusion of references to EME and the problem of timing differences between the date at
which customers are notified their rates are changing under advance notice and the date at
which offers must be updated on EME. AGL pointed out that under section 23 of the Retail
Pricing Information Guidelines (RPIG), retailers are required to submit information on
generally available plans within two business days of the plan becoming available.54 As such,
consumers will not be able to compare their new prices with new offers available from the
market as a whole.

Origin suggested that as a result of this issue any references to the customer to review their
price changes should be to the retailer’s website and not EME.55 Simply Energy similarly did
not support the inclusion of a link to EME given the potential to confuse consumers.56

IPART in support of the inclusion of references to EME noted that omitting this provision in
the rule would lead to an inconsistency with the fixed benefit rule and this might lead
retailers to change prices or charges to customers in a way that leaves them with the least
burdensome notice obligation under the two rules. They further noted that issues around the
timeframe for the update of offers on EME should be addressed by the AER.57

50

51

52

53

54

55

56

57

Origin Energy, consultation paper submission, p.2;

Consultation paper submissions: Simply Energy, p.1; PIAC, p.9; IPART, p.2.

Origin Energy, consultation paper submission, p.4.

AGL Energy, consultation paper submission, p.8.

AGL Energy, consultation paper submission, p.6.

Origin Energy, consultation paper submission, p.3.

Simply Energy, consultation paper submission, p.2.

IPART, consultation paper submission, pp.2-3.
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Submissions to the draft determination

Some consumer groups were of the view that the notice should include a reference to EME
and that a way to address the timing concerns related to the updating of offers on EME is for
the notice to provide that ‘EME would be updated with new plans within x days’.58

The Queensland Consumers Association, COTA Australia and PIAC were of the view that the
notice should include percentage changes in the various tariffs or charges. This is because
percentages are commonly used to describe price changes in the industry and is a metric
that consumers understand.59

5.2.3

The Queensland Consumers Association indicated that the final rule should specify that tariffs
and charges are to be GST inclusive.60

Findings

The Commission is of the view that notices should be as short as possible both to avoid
turning consumers off the market and to avoid unnecessary costs where the benefits of
longer notices are not easily quantified and the results may be counter-productive in terms of
engagement.

A simple and concise prescription for the notice will mean shorter notices and notices that are
more readily adapted to the consumer’s preferred method of communication, including SMS.
The Commission in the final rule has determined that the notice should provide information
that prices are changing, the date on which they change, and a summary of the existing
price structure and the new price structure. The final rule also contains a requirement that all
prices are to be GST inclusive and inclusion of a clear message that prices are GST inclusive.
The inclusion of GST will align the prices the customer actually pays with those that are on
the notice.
This price information should be included in written form on the notice, a link to the
information is not sufficient. In addition the notice should require reference to the customer’s
ability to access their historical billing and energy usage data. A notice heading that the
customer’s prices are changing should be prominent and it should be clear that the primary
purpose of the notice is to inform the customer of the price change.

In some instances the Commission notes retailers have been providing information on the
reasons for price increases. Beyond the minimum requirements, retailers under the final rule
would be free to add explanations on the reasons for price increases and advice to the
customer on how to manage or reduce their consumption or any alternative retail offers that
the retailer considers may be of benefit to a particular customer. An example of extra
information that retailer’s may choose to include is the retailer’s ‘best offer’ for that consumer
similar to the requirements that the ESC is proposing in its draft report.
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Energy & Water Ombudsman submission to the draft determination, p 2; Energy & Water Ombudsman NSW submission to the
draft determination, pp 1-2; Queensland Consumers Association submission to the draft determination, p 2

60

Queensland Consumer Association submission to the draft determination, p 5.
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Queensland Consumers Association submission to the draft determination, pp 1-2; PIAC submission to the draft determination, p
2; COTA Australia submission to the draft determination, p 2
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The final rule does not require a reference to the EME website. However, the AER may wish
to consider as part of the periodic reviews into the RPIG, whether the issues identified in this
final determination with the timing of the updates of offers on EME can be addressed, in
future, by more closely aligning the timelines for advance notice with the timelines for the
update of offers on EME. The Commission is of the view that any additional information that
would be required to be included in the notice to explain the timing issues with EME has the
potential to increase consumer confusion and lead to further disengagement with the energy
market.

The Commission considered the inclusion of percentage changes on the notice. However,
given that tariffs and charges are generally comprised of a daily charge and variable charges,
percentage changes of the individual components can be misleading. This can be seen in the
following example in Table 5.1 where a simple pricing structure is set out that contains a
peak and off-peak variable change and a daily supply charge. The only component that
changes is the daily supply charge, which demonstrates how percentage changes of the
individual components can misrepresent the impact on the customer:
Table 5.1: Price change table
EXISTIN
NEW
G
TARIFF
TARIFF
Peak
Off-peak

Daily
supply
charge

PERCEN USAGE
TAGE
FOR 30
CHANGE DAYS

COST
UNDER
NEW
TARIFF

$0.52/kW $0.52/kW
Nil
h
h

175 kWh

$91.00

$91.00

500 kWh

$85.00

$85.00

$1.00

30 days

$30.00

$34.50

$206.00

$210.50

$0.17/kW $0.17/kW
Nil
h
h
$1.15

+ 15%

Total

5.3

COST
UNDER
EXISTIN
G
TARIFF

PERCEN
TAGE
CHANGE

+2.18 %

It can be seen from this example that if you simply look at the percentage change for the
various components it may lead a customer to misunderstand the impact of the price change.
The structure of the notice is meant to create simple information for consumers that assists
them in understanding the impact of the price change. As a result, the Commission has
determined that percentage changes are not required to be included on the advance notice.

Method of delivery of notice

Consumers vary in the form of notice and communication they prefer from their retailer.
Forms of communication are evolving rapidly as more consumers opt for electronic
notification and retailers look to move consumers to low cost, flexible forms of
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communication. In cases where consumers have opted for electronic communication, sending
paper notices may not be desired by the consumer even where this information is intended
to be helpful.
Retailers have also developed mobile applications for communication with their customers.
The final rule does not currently prescribe the way in which market offer customers are to be
notified. This may then allow for the retailer to use the consumer’s preferred method of
communication.

5.3.1

Proponents view

5.3.2

Stakeholder views

The proponents did not suggest a preferred method of notice. However, the rule change
proposal noted that current requirements in the NERR do not specify the manner and form of
the notice that retailers must provide to consumers when tariffs change.
Submissions to the consultation paper

Stakeholders were generally in favour of a price change notice delivered separately to other
notices or bills and simple notices where the notification of a price change is the headline.

Stakeholders vary considerably in the proportions of their customer base that opt for email
communication versus more traditional paper methods. The costs of implementing any rule
requiring advance notice were generally felt to be much lower for a customer opting for email
communication versus paper communication. Stakeholders also pointed out that the
preferred method of communication from the consumer was an important consideration.
Some consumers do not wish to receive any paper communication and are likely to view it as
unwanted mail. There was broad support for a rule in which the method of communication is
the customer’s preferred method.61
Submissions to the draft determination

5.3.3

Generally, stakeholders were supportive of the requirement that the notice is to be delivered
by the customer’s preferred method and if no method is specified, the same way as the
customer receives their bill.62

Findings

Based on stakeholder consultation, trends in the retail energy industry for greater numbers of
consumers over time choosing to opt for electronic communication and the much lower cost
of electronic communication versus paper, the Commission in the final rule has allowed that
consumers should be notified of price changes according to their preferred method of
communication. The Commission notes that where a large retailer has up to half their
customer base on paper notification and mail out costs are in the order of $1-$3 per letter,

61

62

Consultation paper submissions: AGL, p.4; Origin, p.4; Powershop, p.2; EWON, p.2.

Energy & water Ombudsman SA, submission to the draft determination, p 2; PIAC submission to the draft determination, p 1;
Queensland Consumers Association submission to the draft determination, p 1; COTA Australia submission to the draft
determination, p 1; ECA submission to the draft determination, pp 1-2.
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the costs for a price change notice across all jurisdictions would not be insignificant at the
current time. Allowing for the consumers preferred method of communication in the delivery
of the notice is likely to provide the greatest benefit to consumers while also providing
retailers with the scope to manage the costs of implementing the rule over time.

Notices should be separate to other notifications, including bills. However, as is noted in the
section on exemptions, notice under the fixed benefit rule may in certain circumstances
exempt the retailer from sending additional notice to the customer under this rule.

5.4

If the consumer has not specified their preferred method of communication then the retailer
should use the same form of communication as is currently used for the customer’s bill.

Coverage of notice

Given the primary purpose of the notice is to satisfy the consumer’s right to know of price
changes before they occur, coverage of advance notice should, in the Commission’s view,
encompass all consumers that are impacted by changes to retail energy prices.

As a consequence issues of coverage relate to both gas and electricity contracts and standing
and market offer contracts.

The application of advance notice in relation to price decreases is considered in this section.
While the rule change proposal did not suggest any changes in relation to notice for price
decreases, the Commission has taken two factors into consideration:
•
•

5.4.1

the difficulty in determining whether a change will result in a clear decrease or increase
to the customer’s bill over the coming period

whether advance notice in the event of decreasing contract prices would also be
appropriate in terms of the customer’s right to know and the potential for consumer
action.

Proponents view

The rule change request made reference to energy and energy prices, rather than specifically
referring to electricity and gas.
The rule change request proposed ten business days advance notice for market offer
contracts and advance notice for standing offer contracts.

The rule change request proposed ten business day’s advance notice for price increases but
notification at a minimum in the next bill for price decreases. The treatment of price
decreases in the rule change proposal reflects the rules as they currently apply.
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5.4.2

Stakeholder views

Submissions to the consultation paper

Stakeholders, including Origin, Powershop, COTA Australia, PIAC, Energy and Water
Ombudsman NSW (EWON) and BSL expressed broad support for the application of the final
rule to both gas and electricity.63 No stakeholders opposed the inclusion of both gas and
electricity contracts.
Stakeholders also expressed broad support for the application of the rule to standing offer
customers with the same level of notice as market offer customers. Simply Energy was not
supportive of this however, noting that standing offer customers in many cases may be
unnamed or bad debt customers who are not active or intent on being active in the energy
market.64

Stakeholders were less supportive of applying advance notice to price decreases. Origin felt
notice in relation to price decreases should be left to the retailer’s discretion.65 AGL
commented that in the case of a clear price decrease advance notice should not be
required.66 IPART indicated they felt this coverage is unnecessary, the benefits are unlikely to
outweigh the costs and notice of a price reduction is unlikely to provide a stimulus to
engagement. In addition, they felt requiring notice in this instance might be a disincentive on
retailers to lower their prices.67

In contrast, the Queensland Consumers Association (QCA) strongly recommended that the
rule apply to both price decreases and increases and COTA Australia indicated that advance
notice in the case of a price decrease still prompts the customer to review their options and
pick the best offer from amongst different retailers.68 The ECA was supportive of the
application of the rule to price decreases stating that this avoids any question of whether
notice is required when one component increases and another component decreases.69 PIAC
indicated the Commission should conduct further work to determine whether notice should
apply in circumstances of falling prices.70
Submissions to the draft determination

Generally, stakeholders were supportive of the requirements that the notice applies to both
standing and market offers and electricity and gas.71

63

64

65

Consultation paper submissions: Origin Energy, p.3; Powershop, p.2; COTA Australia, p.2; PIAC, p.2; EWON, p.1; BSL, p.2.

Simply Energy, consultation paper submission, p.2.

Origin Energy, consulation paper submission, p.3.

66

AGL Energy, Consultation paper submission, p.4.

68

Consultation paper submissions: QCA, p.1; COTA Australia, p.2.

67

69

70

71

IPART, consultation paper submission, p.4.

Energy Consumers Australia, consultation paper submission, p.5.

PIAC, consultation paper submission, p.2.

Energy & water Ombudsman SA submission to the draft determination, p 2; PIAC submission to the draft determination, p 1;
Queensland Consumers Association submission to the draft determination, p 1; COTA Australia submission to the draft
determination, p 1; ECA submission to the draft determination, pp 1-2.
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The one area where stakeholders were of varying opinions relates to whether retailers should
be required to provide advance notice of price decreases. Several retailers and the AEC
indicate that clear price decreases should not be subject to advance notice.72

Findings

The NERL and the NERR generally apply equally to both electricity and gas. The Commission
is of the view that the rule should apply to both electricity and gas. The consumer’s right to
know of price changes before they occur and in the process avoid being surprised is no
different whether the energy service provided is in the form of gas or electricity.

From stakeholder submissions and consideration of the processes and systems that retailers
would need to put in place to meet the requirements of the final rule, the Commission is
satisfied that the period of advance notice should apply equally to standing offer customers
as to market offer customers and also equally to price decreases as to price increases.

In the case of standing and market offer customers, there are benefits to consistency
between the two contract types and the Commission sees no reason to differentiate between
the two. The Commission also assesses that the shorter period of advance notice of five
business days, provided for in the final rule, will allow retailers with standing offer customers
using paper notification more time to communicate with this customer group in addition to
market offer customers.

Standing offer customers may be in a position to benefit from advance notice more than
market offer customers given that they have may not have participated in the market
recently. Standing offer customers who have had credit issues may benefit more from the
additional time to budget for energy price increases avoiding surprise and potentially limiting
payment difficulties.

An additional factor taken into consideration is the requirement under section 23(3)(c) of the
NERL which requires customers on standing offers to receive notice of price increases when
the retailer sends the next bill. As a result, under the final rule, the standing offer customer
will receive notice under the finalrule five business days’ in advance and on their next bill.

Consistent treatment of price increases and decreases has benefits in terms of the ease of
implementing the rule due to the difficulty of affirming whether a price decrease is in fact a
decrease. A customer may see fixed rate charges fall, but variable charges increase. Whether
their overall bill will increase, in unit volume terms, as a result of these changes may vary
depending on the consumer’s existing and future consumption pattern. Making the rule
consistent for price increases and decreases removes this complication and requires the
retailer to issue advance notice in the event of a price change, regardless of whether it
results in an increase or decrease in the customer’s bill.
This requirement removes the difficulty of forecasting the likely impact on the consumer. It
removes the complication for the retailer of assessing whether there has only been a change

72

AEC submission to the draft determination, p 2; Simply Energy submission to the draft determination, p 2; Powershop submission
to the draft determination, p 1; AGL submission to the draft determination, p 8; Origin submission to the draft determination, p
2.
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in one component and whether the change in that single component is likely to increase the
customer’s bill. Similarly, where consumer tariffs differ for usage at different times of the day,
it removes the need for the retailer to assess whether this results in an increase or decrease
in the customer’s bill.

Retailers indicate that it is possible to determine and therefore set out in the rule when there
is a clear price decrease; namely, where either all of the components go down or if only one
component changes and it is a decrease.

However, the Commission considers that there is merit in requiring notices to be in the same
format whether they notify the customer of a price increase, a change, or a clear price
decrease. Consumers as a result receive consistent and clear messaging about their energy
prices and their ability to access their historical billing and usage data. This is also in line with
the primary purpose of the notice which is to let customers know the price they are paying
before it becomes effective - this applies whether prices are going up or down.

5.5

Further, as price structures become more complex over time, with the potential for more cost
or time reflective tariff structures to be developed, the requirement for all changes to require
notice will simplify both compliance decisions for retailers and enforcement action for
regulators.

Notice period

The optimal period of advance notice depends both on consideration of the consumer’s needs
and an appreciation of the processes that are both within and outside the retailer’s control.

While the proponent has put forward a period of ten business days in the rule change
proposal, there are a number of considerations the Commission has taken into account in
determining the most effective period of notice in the final rule. These are as follows:
•
•

•

•

notice should be clearly in advance of the price change taking effect. Consumers do not
check or read their mail with perfect regularity and so they may need time to open
communication and digest information before considering their options

the consumer should have time to take action before the new price comes into effect.
This action may include budgeting, changing consumption patterns, deciding to invest in
distributed generation or energy efficiency measures as well as engaging with the market
directly with their retailer or via energy comparison sites with a view to changing plan or
retailer
the notice period needs to be sufficiently flexible to allow retailers the scope to manage
notifications over a time period that will allow for the efficient mail out of notices, both
paper and electronic, and to manage call centre responses to notices when they come in.
This has implications for the capacity of the retailer to implement any rule, and for the
consumer to have a positive interaction with retailers once they have received the notice
the timing of updates to key components of the customer’s bill, such as network tariffs.
The timeframe needs to allow for these deadlines as they currently stand, potential
delays to network determinations and it needs to provide time for retailers to complete a
number of processes on receipt of final tariffs, prior to notices being issued.
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5.5.1

Proponents view

The proposed rule specified ten business days advance notice for price increases on market
offer contracts and advance notice on standing offer contracts. The proponent specified that
advance notice should be provided with sufficient time prior to a price change to allow the
consumer to consider their options.

The proponent assessed that retailers have enough time to manage network tariff changes
and provide ten business days’ notice. The proponent maintained distributors are required to
supply proposed network tariffs by 31 March of each year, with the AER then making its
decision within 30 business days of receiving tariff proposals. As a result, the proponent
argued, retailers should have sufficient time to inform customers of price changes ten
business days’ in advance.
5.5.2

Stakeholder views

Submissions to the consultation paper

IPART and consumer groups such as COTA Australia and PIAC were in favour of a ten
business day notice period.73 Retailer responses to the length of notice varied, in part, based
on their size.

Smaller retailers and particularly retailers who have established a customer base dominated
by digital communication were on the whole less concerned with the logistics and timing
issues of a ten business day advance notice period.74

Major retailers with a substantial portion of their customer base still on paper notification
generally expressed a greater level of concern with the ten business day notice period than
smaller retailers. This group included AGL, Origin, and Red Energy.75 The retailers collectively
argued that the Commission should allow them the flexibility to allow notification anytime
before the new prices take effect. The Australian Energy Council (AEC) also supported this
view.76

Generally the retailers held a common concern that tariff update requirements for networks
might cause retailers problems in meeting the ten business day advance notice deadline. AGL
put forward that currently network businesses are required to submit their pricing proposal to
the AER no later than 31 March each year. The AER then have 30 business days to conduct
an annual review of network pricing proposals prior to tariffs being finalised. New network
tariffs are then effective from 1 July. AGL suggested this timeframe leaves retailers with only
24 business days to finalise new price offers for the coming year.77 This already contracted
timeframe may be reduced by any delays in the AER approval process. It was also
mentioned by some retailers that electricity tariffs could be set as late as mid May and gas
network tariffs as late as early June.
73

Consultation paper submissions: IPART, p.3; COTA Australia, p.2; PIAC, p.2.
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Powershop, consultation paper submission, p.2.

76

AEC, consultation paper submission, p.2.
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Consultation paper submissions: AGL Energy, p.4; Origin Energy, p.1; Red Energy, p.1.

AGL Energy, consultation paper submission, p.5.
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In addition to the work required to prepare notices, large retailers must also contract with
mail houses to send out mail for the portion of their customers opting for communication in
this way. There are a limited number of mail houses that can manage large mail outs
according to retailers. The daily mail out capacity of retailers as agreed with their mail houses
is subject to contract and confidential, however it should be assumed that the mail out for a
large national retailer will need to occur over several days and possibly weeks. In addition, as
AGL submitted, some time needs to be allowed for postage delivery.78
Large retailers also raised the issue of increased call centre activity within a greatly reduced
timeframe for price notification.79 According to retailers, wait times at their call centres can
increase significantly after price notices are sent out. An increase in call centre handling
times, around periods where contract prices tend to change, is unhelpful in increasing
consumer engagement with the market. If notice requirements can be spread out over a
longer time period, retailers indicated this might help to manage call centre wait times.

AGL also pointed out that under the new RPIG requirements, retailers must take several
more steps when managing new offers, including the way this information is marketed, linked
on their website and linked to EME.80 Reducing the timeframe available to do this or requiring
retailers to publish offers before they are available would, according to AGL, be in
contradiction to the RPIG’s purpose.

IPART in its submission however, put forward that large retailers could handle all these issue
in other ways.81 IPART noted that there is no requirement for retailers to change prices on 1
July each year in step with the network price change. For some retailers it may be more cost
effective to manage implementation of the rule by applying price changes after 1 July. IPART
noted other strategies retailers could use in managing the mail out costs including:
•
•
•

absorbing minor changes in network prices, rather than passing them through to
customers immediately
providing customers with incentives to sign up to online communication

providing effective communication to customers in notices to reduce the number of
follow-up enquiries to their call centres.

Submissions to the draft determination

Stakeholders are of two views in relation to the length of notice. Consumer groups were of
the view that advance notice should be provided 10 business days in advance. Retailers and
the ECA indicated that no timeframe should be provided, the rule should simply indicate
notice be provided in advance and that there is no measurable benefit to consumers of an
arbitrary 5 business days’ advance notice.82
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AGL Energy, consultation paper submission, p.5.

80

AGL Energy, consultation paper submission, p.6.
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Alinta submission to draft determination, p 1; Simply Energy submission to draft determination, p 1; EnergyAustralia submission
to draft determination, pp 2-4; Origin submission to draft determination, p 1; Red/Lumo submission to draft determination, p 1.
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Consultation paper submissions: AGL Energy, p.7; Origin Energy, p.1.

IPART, consultation paper submission, p.4.
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Queensland Consumers Association indicates that in addition to a minimum of 10 business
days’, the rule should set out a maximum period of time for advance notice.83 COTA Australia
submitted that five business days’ notice is insufficient to allow a timely response by
consumers.84 ECA indicates that whether advance notice is 5 business days or 10 business
days should be trialed and absent evidence that there are commercial issues for retailers, the
rule should provide for 10 business days’ advance notice to align with what is in place in
Queensland.85

EnergyAustralia indicated that 5 business days’ notice will significantly compress the timelines
for price setting which could impact on planning, internal processing and could impact the
quality or cost of their decision making processes and implementation to the detriment of
customers.86 AGL submitted that the short timeframe will substantially impact on the quality
of the information provided to customers resulting in a poorer customer experience. AGL
further indicates that four weeks is insufficient for large retailers to manage price changes
and that the Commission should not set a regulatory benchmark that is inequitable across
retailers. AGL also indicated that the timeline set out by the Commission does not take into
account the processes that are external to the retailer such as mailhouses and testing.87
5.5.3

Findings

The Commission finds that a five business day advance notice period balances the
commercial and operational requirements of retailers against the length of time consumers
need in order to meet the purpose of the final rule, namely being informed prior to a price
change taking effect and alleviating surprise.

In an example showing a July 2019 timeframe for reference (Table 5.2), it can be seen that
five business days’ notice will allow large retailers sufficient time to manage the process of
advance notice and small delays in network tariff finalisation, should they occur. It is
recognised that the example does not clearly differentiate between those tasks performed
directly by the retailer and those of a third-party at the request of the retailer, nonetheless
the timeframes still show one example of how the timelines may play out in reality.

Allowing retailers to stagger advance notice over a slightly longer period should assist
retailers with large numbers of mail out customers to keep costs to a minimum and to
maintain higher service levels at their call centres without incurring additional short term
costs. Nevertheless, the timeframe is still relatively short. Retailers efforts in recent years to
move customers to digital communication will be further incentivised by the requirement for
five business days advance notice.
It is expected that larger retailers will begin notifying customers such that some customers
receive notice more than five business days in advance, and in many instances close to ten
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Queensland Consumers Association submission to draft determination, p 4.
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ECA submission to draft determination, p 4.
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COTA Australia submission to draft determination, pp 1-2

EnergyAustralia submission to draft determination, pp 2-4.
AGL submission to draft determination, pp 1 & 3
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business days, as their mail out campaign ramps up to meet the minimum five business day
requirement.

The notice period may also help to avoid conflict across jurisdictions, in particular between
the existing derogation in Queensland and the final rule. The five business day notice period
should allow for compliance with both rules, with Queensland notices potentially sent out in
advance of other jurisdictions.
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Table 5.2: Example Timeline for 1 July 2019 Advance notice for a large retailer
WEEK
BEGINNING

WEEK

6 May

Week
2

29 April

13 May
20 May
27 May
3 June
10 June
17 June
24 June
1 July
Source: AEMC

Week
1

KEY DATES

AER to finalise
network tariffs

Week
3

First notice mailed

Week
8

Last notice mailed

Week
10

Price Change

Week
9

Pricing Decision, Data Preparation, Marketing, Production,
Briefing, Test, Approval
Pricing Decision, Data Preparation, Marketing, Production,
Briefing, Test, Approval

Week
6

Week
7

Pricing Decision, Data Preparation, Marketing, Production,
Briefing, Test, Approval

Pricing Decision, Data Preparation, Marketing, Production,
Briefing, Test, Approval

Week
4

Week
5

WEEKLY PROCESSES

Pricing Decision, Data Preparation, Marketing, Production,
Briefing, Test, Approval
Mail Out

Mail Out, Call Centre Response

Notices due –
Latest

Call Centre Response
Call Centre Response
Call Centre Response
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The Commission is of the view that while five business days’ notice is likely to have a
beneficial impact on the commercial and operational requirements of retailers it should have
little detrimental impact on consumers. In fact, it may, through the avoidance of higher
retailer costs and the reduction in call centre wait times, have a beneficial impact versus a
longer notice period. Further, as pointed out by the ESC in their draft report “a prompt to
take action is most likely to be effective if it is as close as practical to the time the consumer
is required to make and act on a decision.”88
The Commission considers that there is no consumer action that is dependent on ten
business days advance notice rather than five. Consumer action in response to rising or
changing prices is likely to take longer than ten business days or less than five.

With five business days’ notice the consumer can put into effect budgeting plans or changed
consumption patterns. The consumer can also contact their existing retailer and negotiate a
new retail plan that can be put into effect right away.

Other action, like switching retailer or investing in distributed generation, will in most cases
take more than ten business days to implement. Consumers without a smart meter are likely
only able to switch plan at their next scheduled meter read, which may be after the new
charges have come into effect. However, where a consumer does decide to switch retailer,
five business days advance notice will help to prompt this action well in advance of the
customer’s next bill.

The Commission does not think that it is necessary to impose a maximum number of days for
a notice to be sent out. The requirements that the retailer include the existing tariffs and the
new tariffs that will be applicable to that customer does not allow the retailer to send out
notices far out in advance as, many retailers have pointed out, there is not a significant
period of time to develop the pricing structures. Further, it is important given the number of
customers that the retailer needs to provide notice to, that there is flexibility in the time
period they can start sending out notices to increase the ability of the retailer to comply with
the notice requirements.

5.6

Therefore, the Commission finds that five business days’ advance notice strikes the
appropriate balance between the commercial and operational limitations on retailers,
providing information to consumers within a time frame for them to act upon it and manage
the customer experience by limiting call centre wait times.

Exemptions

The Exemptions under the final rule are aimed at avoiding scenarios in which the consumer
would receive multiple notices of price changes in a short space of time, providing them with
the same information or information they would be aware of on entering the contract. The
following exemptions are included in the final rule:

88

Essential Services Commission 2018, Building trust through new customer entitlements in the retail energy market: Draft
Decision, 7 September, p 63.
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•
•
•
•
•
•
•

a time restricted exemption where a retailer has already informed the customer of an
impending price change on contract entry

an exemption where the customer has already been made aware of a price change by
virtue of a notice under the fixed benefit rule

an exemption for contract structures in which the customer has opted to take spot price
risk and as a result the price is expected to vary in each month of the contract period,
depending on the wholesale price of energy

an exemption for consumers whose prices are set by the regulator for a particular region,
where such regions are not subject to full retail competition

an exemption for consumers whose tariffs or charges have changed as a direct result of a
change to, or withdrawal or expiry of, a government funded rebate, concession or relief
scheme
an exemption where the only change relates to bank, credit card or payment processing
charges or fees
an exemption from advance notice where a customer’s tariffs or charges change as a
result of a network reclassifying the network tariff class the customer is in. Under this
exemption the retailer has to provide notice as soon as practicable but in any event no
later than the customer’s next bill.

5.6.1

Proponents view

5.6.2

Stakeholder views

The rule change request did not explicitly refer to any exemptions. However, the Queensland
rule, which the proposed rule was in part based on, exempts retailers that are subject to
notified prices set by the Minister for price regulated areas in Queensland where there is no
effective retail competition.
Submissions to the consultation paper

Discussions with stakeholders indicated that an exemption is appropriate where a customer
has recently entered a new contract for energy and has been informed of an impending price
change on contract entry. Provided the retailer at the point of contract entry has informed the
customer of the change, including the date and the new rates to apply, stakeholders felt an
additional notice would not be required. This reinforces a point made by stakeholders that
customers should not be subject to excessive notification, which is more likely to see them
disengaged from the market.
Stakeholders also raised this issue in relation to the fixed benefit notice and were generally of
the view that it would be better for consumers to receive only one notice, provided the
requirements of both rules are met through the provision of notice under one rule.
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In relation to an exemption for regulated price customers, both Aurora Energy and the
Department of State Growth (Tasmania) indicated that an exemption should apply.89 Their
argument was two fold:
•
•

regulated price customers are unable to choose between different retailers with only one
retailer, Aurora, supplying small customers in Tasmania. As a result the notice provides no
benefit and may even cause some confusion amongst customers
the cost of the notice is likely to be up to $300,000 each time a notice is sent to the
250,000 customers this would apply to. This cost would likely be passed through to
consumers.

Aurora and Department of State Growth (Tasmania) also contended that the existing rules
provide for adequate notice to regulated price customers, both direct to the customer and via
the publishing of new rates in the public domain. Aurora’s view was also supported by the
Department of State Growth (Tasmania) that the proposed rule should not apply to regulated
contracts in jurisdictions where effective retail competition is not yet evident, but that this
exemption should then be lifted if the profile of the retail market in Tasmania changed.
Department of State Growth (Tasmania) noted that there are other jurisdictional areas in
similar circumstances.90 As part of the progression towards a national harmonised regulatory
framework, there may be a preference for including exemptions in the NERR for price
regulated jurisdictions, which will reduce the need for those jurisdictions to seek derogation
from the final rule.

TasNetworks in contrast submitted in support of coverage to regulated price customers.91
TasNetworks submitted that advance notice would give customers additional time to evaluate
energy efficiency measures, investment in distributed generation and other options to
mitigate the impact of a price increase. It may also see customers making more informed
electricity pricing decisions following the roll-out of advanced metering technology. Advance
notice in addition to the roll out of smart metering technology would assist in the transition to
more cost reflective pricing.
Submissions to the draft determination

Generally the stakeholders were supportive of the exemptions included in the draft rule.
PIAC, however, did not agree with the exemption related to price-regulation as these
consumers are still able to respond to price changes.92 Aurora Energy and the Department of
State Growth (Tasmania) were supportive of the exemption for regulated prices.93 The
Queensland Consumers Association was of the view that the regulated exemption should
apply to charges that are part of a market offer but are regulated.94 Alinta was of the view

89

Consultation paper submissions; Aurora Energy, p.1; Department of State Growth (Tasmania), p.1.

91

TasNetworks, consultation paper submission, p.1.

90

92

93

94

Department of State Growth (Tasmania), consultation paper submission, p.2.
PIAC submission to draft determination, pp 2-3.

Aurora Energy submission to draft determination, p 1; Department of State Growth (Tasmania), p 1.
The Queensland Consumers Association submission to draft determination, p 5
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that the exemptions should be broadened to include all situations where the price variation is
not a direct result of the retailer resetting prices.95

The AEC considers that two further exemptions are required – network reassignment and
where there is a ministerial direction or rule change that changes prices.96 Simply Energy and
AGL agree on the need for an exemption related to network reclassification.97 AGL indicated
that the churn provision should be extended to 20 to 25 business days.98 Powershop on the
other hand thought that the exemption related to churn will remove the additional layer of
protection and information afforded to customers.99 Origin indicated that an exemption
should be provided in relation to credit card processing fees, payment processing fees, late
payment fees or other related fees as well as where there is a government or Ministerial
direction that changes fees or charges.100
5.6.3

Findings

The final rule provides an exemption to cover newly acquired customers who have been
informed of price changes on contract entry. The exemption applies to customers acquired
within ten business days.

It is recognised that AGL indicates that this should be extended to 20 to 25 business days;
however, given the information provided on the length of time required by retailers to set
new prices, the Commission is of the view that ten business days remains appropriate to
assist customers in getting accurate and up to date information. This exemption avoids
consumers receiving price change notices prior to changing retail plan and then an additional
notice from their new retailer in relation to price changes they have already been made
aware of. Additional notification in such a short time frame may be an irritant, and there is
also a cost in providing this.

The Commission understands the concern raised by Powershop, but is of the view that the
consumer receives notice of the new prices they will be subject to upon contract entry.
Therefore it provides no additional benefit for them to get another notice setting out the
same information.

The exemption applies to both market and standing offer customers and is permitted for up
to ten business days from the point of contract entry. The ten business day period for the
exemption allows for the time between when a customer may have been prompted to seek a
new offer, by virtue of a published notice ten business days in advance or a direct notice five
business days in advance, and when the customer’s new offer is likely to see tariffs and
charges updated.
The Commission has determined that an exemption should apply where a customer has
already received notice of a change in their prices where those prices have changed as a

95

Alinta submission to draft determination, p 2

97

Simply Energy submission to draft determination, p 2; AGL submission to draft determination p 7-8.

96

98

99

AEC submission to draft determination, p 2.
AGL submission to draft determination, p 8

Powershop submission to draft determination, pp 1-2.

100 Origin submission to draft determination, p 2
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result of the expiry of a fixed benefit. In such instances the only reason for the price change
is the expiry of the fixed benefit and so the consumer should receive notice under the fixed
benefit rule alone. This has both efficiency benefits to retailers and engagement benefits to
consumers through the avoidance of excessive and repetitive communication. The exemption
applies only to market offer customers.

An exemption is provided in the final rule for retail offers tied directly to the electricity or gas
spot price, in the event such products are developed in the future. In products where the
consumer elects to be subject to the variable spot price, the price will change continuously
and as such the notice requirement could not be satisfied. The retailer will not know what
price the consumer needs to pay until after the end of the relevant pricing period. This
exemption is limited however, such that the retailer must provide notice if any other tariff or
charge within thesame bill changes. The exemption applies only to market offer customers.

An exemption is provided for consumers with regulated prices where there is no effective
retail competition. It is recognised that it is important that all customers have a right to know
the prices they will pay. In this case the costs are seen to outweigh the benefits given the
level of engagement and advertising done in relation to regulated prices. Prices also change
less often in areas where consumers are on price regulated standing offer contracts and not
market offer contracts which can change more frequently. It should also be considered that
in price regulated regions, existing notification requirements and significant coverage of price
changes are likely to see consumers with a high awareness of price changes. This exemption
will help to create a more cost effective rule that also harmonises requirements across
jurisdictions. The exemption applies only to regulated standing offer customers.

The Commission does not think it is appropriate to extend the exemption to regulated
components of market or standing offers. The same considerations do not apply and it is
important that these customers are informed of any change in the prices they are going to be
paying. The Commission also considers it appropriate that consumers be informed of changes
that arise as a result of a government or Ministerial direction or rule change request.
The Commission has also assessed that an exemption be provided for consumers whose
tariffs or charges have changed as a direct result of a change to, or withdrawal or expiry of, a
government funded rebate, concession or relief scheme. In such instances, the change in
cost is not attributable to any action on behalf of the retailer in changing their prices and the
change would apply regardless of the retailer or energy plan the consumer had signed up to.
The exemption does not apply in the case of the end of a government subsidy scheme such
as the Large-scale Renewable Energy Target (LRET) or the Small-scale Renewable Energy
Scheme (SRES). The exemption applies to both market and standing offer customers.
The final rule contains two exemptions that were not in the draft rule. The first relates to
bank, credit card or payment processing fees or charges. These charges are not within the
control of the retailer, set by the banks, credit card company or payment facility and may not
be provided to the retailer in advance. Further, they are related to the customer paying their
bill and the customer may elect to pay their bill through another method to avoid these fees
or charges.
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The second exemption relates to network reclassification. Where a network reclassifies a
customer into a new tariff class, the retailer may not be informed of this change until after it
already occurs. Generally, reclassification may happen directly as a result of a network
making the decision based on new customer circumstances or may occur as a result of the
customer contacting the network directly, for example, when they are installing solar panels.
Therefore, the Commission is of the view that advance notice is not required. Rather, the
retailer has to notify the customer as soon as practicable, but in any event, no later than the
customer’s next bill. It is possible that some customers may get multiple notices as a result of
a retailer price change and then another in short order as a result of a network
reclassification. Although this is not ideal, retailers can manage this as they will generally be
dealing with consumers who are at least somewhat engaged in the market and can provide
an explanation to the customer why they are receiving the second notice.

Costs and Benefits

Significant benefits are expected from the rule in the short and long term, both direct to the
customer and more indirectly via the impact on the efficient operation of the market. In
particular:
•
•
•

consumers are less likely to be surprised by the amount of their bill and face payment
difficulties from lack of adequate budgeting

consumers have more time to switch earlier to a retail plan or new retailer that better
serves their needs

consumers have more timely information to implement other actions that may help them
to save money in the short and long term.

In the process, consumers should gain greater confidence in the market and retailers should
be incentivised to develop products and tariff structures that better meet consumer needs.

The costs of the final rule are likely to be minimised by the simple and concise prescription of
the final rule and the limited amount of information required in notices. Costs are also
expected to be better managed under the more flexible notice period required in the final
rule.

While the rule differs slightly from the Queensland rule, in that it requires the consumers
existing and new prices to be printed clearly on the notice and a prompt to the consumer
that they can access their historical data where required, other elements are consistent.
There are likely to be cost synergies for those retailers who already meet the requirements of
a similar rule in Queensland, and harmonisation of rules across jurisdictions should minimise
ongoing costs.

As more consumers move to digital channels of communication with their retailer, the costs of
implementation are likely to fall, although it is recognised that there is still a cost associated
with digital communications. For smaller retailers, digital customers in many cases outnumber
mail out customers and the trend to digital is growing for those larger retailers who still have
a significant mail out requirement.
Across all jurisdictions the benefits of the rule are expected to outweigh the costs.
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5.7.1

Proponents view

The Proponents in the rule change considered that the benefits strongly outweigh the costs.
The proposal was said to benefit consumers and the efficient operation of the market. The
proponent argued the rule would reduce the risk of ‘bill shock’ by providing the consumer
with more information in notices. Prompts to engage with EME and consider market offers
would also drive improvements in competition. The proponents concluded consumers will be
incentivised to interact with the market as the notices are an opportunity for increased
knowledge of EME and other resources. It was also thought the proposed rule might improve
national harmonisation of price notifications.

The proponent assessed that the costs of the rule change should be minimal. Some system
changes for retailers could be expected, however this is already an obligation in Queensland
and so the cost of rolling out these changes nationally is likely to be minimal for national
retailers. In addition, the proponent noted the trend towards electronic communication for
most retailers.

Overall the proponent expected the costs of implementing the rule change would be low and
can readily be absorbed by retailers.

5.7.2

Stakeholder views

Stakeholders were almost unanimous in acknowledging the benefits of advance notice in
respect of the customer’s right to know what prices they will have to pay. However,
stakeholders were less convinced of the benefits with regards to engagement and consumer
participation in the market.101 Some stakeholders commented that click through rates
following email notification and call up rates are relatively low where they have been
provided advance notice of price changes. This does conflict with the view that call centres
may be onerously impacted as a result of notices all being focused on a very short time
period. However, where notices coincide with a period of intense press coverage of energy
prices, some stakeholders have commented that the notices are more effective in these
circumstances in getting consumers to engage with the market and select new offers or
switch retailer.
Stakeholders views on the cost of implementation varied depending on size, state and the
predominant technology of communication with the customer.

Smaller retailers with a significant digital customer base felt the costs would be manageable.
However, a consistent comment from retailers related to the impact of the contents of the
notice and the specification of those contents on the costs. The more detail required in the
notice, and in particular the more detail required that is specific to the individual customer,
then the more difficult, time consuming and costly implementation will be.102

101 Consultation paper submissions: Origin Energy p.5; ECA p.2.

102 Consultation paper submissions: AGL Energy, p.3; Origin Energy p.4.
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5.7.3

Findings

The Commission has assessed that the cost of the final rule will be outweighed by the
significant benefits in the form of the customers right to know, the avoidance of bill shock,
greater consumer engagement with the market, greater consumer action in a broader sense
and more competitive and efficient market operation, including the potential for pressure on
retail prices. The simple and concise prescription of the final rule has taken into account the
impact of the level of detail on the cost of implementation.

The Commission has also taken into account the direction of trends in digital communication
with customers in assessing the cost of the rule versus the benefits over the long term. There
is already a high degree of digital communication in the market, this is only expected to grow
over time as more consumers see the benefits of communicating with their retailer in this
way and as retailers seek to move customers onto a lower cost method of communication.

While costs of paper communication can be quite high, with feedback ranging from $1-$3 per
letter, the number of customers receiving their communication in this way is falling and in
addition, price changes are relatively infrequent in the market at present, being for the most
part focused around 1 July and 1 January.

5.8

The costs of implementing the final rule will vary depending on the proportion of the retailer’s
customer base receiving mail out communication although it is recognised that even digital
communication incurs a cost. Where a large retailer has up to half their customer base on
paper notification and mail out costs are in the order of $1-$3 per letter, the costs for a price
change notice across all jurisdictions would not be insignificant at the current time. However,
the Commission has taken these costs into account in prescribing a simple and concise rule
with a flexible notice period. The Commission considers that the benefits of the final rule
should outweigh the costs and that these costs should decline over time as more consumers
move to digital forms of communication.

Civil penalty provision

A civil penalty provision was not requested in the rule change request. However, the
Commission and the AER consider that the new provisions should be classified as civil penalty
provisions because a civil penalty will compel retailers to issue advance notice of price
changes to customers without any delay and with the minimum information required to assist
consumers in taking appropriate action. The Commission considers that detriment to
consumers (relating to the lack of advance notice to changes in prices or tariffs before they
occur and the potential for consumers to be surprised by the amount of their energy bill)
could occur if retailers do not comply with these new provisions. Classifying this provision as
a civil penalty provision will assist in avoiding this consumer detriment by deterring
noncompliance.
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5.8.1

Stakeholder submissions

5.8.2

Findings

5.9

Energy & Water Ombudsman SA and the Queensland Consumers Association both expressed
support for the inclusion of the recommendation for civil penalty provisions.103 Retailers and
the AEC indicated that they were not supportive of the inclusion of a civil penalty provision.104
Alinta and AEC indicated there was no need for a civil penalty provision as retailers would not
be able to apply new prices until they provided advance notice and this should create a
sufficient incentive.105 AGL indicated that given the unreasonableness of the timeframes and
the requirement for third party providers to be involved, the rule should not be subject to a
civil penalty. However, if a civil penalty is required then there should be a threshold and this
should only apply where the conduct is intentional or systemic.106

The Commission does not agree with the position, that a retailer is incentivised to provide
advance notice because otherwise it cannot charge the customer the new tariffs and charges.
Compliance with the rule in and of itself does not create a deterrent from non-compliance,
but rather is the exact behaviour the civil penalty is meant to address.

The Commission also understands there is some concern from stakeholders that the timing of
the notice requirements and the need for third party providers is worrisome if a civil penalty
is involved. However, the Commission is of the view that retailers will need to manage this.
Further, it is recognised that regulatory enforcement action involves a degree of discretion
and the Commission would expect that where timing issues related to network decisions
arise, the AER will exercise appropriate discretion in determining how to enforce this civil
penalty provision.

Commencement Date

The final rule is to commence on 1 February 2019 (with the transitionals commencing on 4
October, which require retailers to make the necessary amendments to their standard retail
contracts by 1 February 2019). Although AGL indicated that a commencement date of 1 April
2019 would be more appropriate given all of the changes retailers are currently working to
implement107, several other stakeholders indicated 1 February 2019 would provide adequate
time for retailers to implement the required changes.108 The Commission has determined that
1 February 2019 is the appropriate commencement date. It will provide sufficient time for
retailers to implement the required system changes and ensure that systems are in place for
consumers to receive advance notice prior to the price change that most retailers undertake
in July of each year.

103 Energy & water Ombudsman SA submission to draft determination, p 2; Queensland Consumers Association submission to draft
determination, p 1.
104 Alinta submission to draft determination, p 2; AEC submission to draft determination, pp 2-3; AGL submission to draft
determination, pp 2 & 5
105 Alinta submission to draft determination, p 2; AEC submission to draft determination, pp 2-3.
106 AGL submission to draft determination, pp 2 & 5
107 AGL submission to draft determination, p 8

108 Energy & water Ombudsman SA submission to draft determination, p 2; Queensland Consumers Association submission to draft
determination, p 1; Simply Energy submission to draft determination, p 2.
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5.10

Conclusion

The Commission considers that consumers have a right to know of price changes before they
occur and advance notice will help to deliver this. The final rule is also likely to help
consumers from being surprised by the amount of their energy bill and, in a rising price
environment, minimise payment difficulties as a result of a consumer not knowing the
amount they have to budget for their energy bill. It is likely to lead to increased consumer
action in relation to their energy consumption and their energy bills. This action encompasses
energy efficiency measures, budgeting, distributed generation installation as well as greater
engagement and participation in the retail energy market. It should help to create a more
competitive and effective retail market where more pressure is put on retailers, more
pressure is put on retail prices and there are clearer signals for consumers to change their
consumption behaviour and for retailers to develop products that meet changing consumer
needs.
The Commission is of the view that the final rule, which is a more preferable rule,
appropriately enhances the expected benefits of the final rule by expanding its coverage,
while also keeping the implementation costs manageable by prescribing a simple and concise
notice that is focused on the primary purpose. It is also anticipated that a clear and simple
notice may be more conducive to consumer action and engagement over the long term.
The Commission has allowed exemptions in the final rule that are likely to enhance the
beneficial impact on consumers, by managing the risk of information overload to the
consumer, restricting notices to circumstances in which the consumer is not already aware of
the information and in which the consumer can benefit from the notice through retail
competition.

The Commission considers the final rule in this format to be in the long term interests of
consumers in relation to price and quality of energy services and as a result, it will, or is likely
to, better contribute to the achievement of the NERO.
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ABBREVIATIONS
AEC

Australian Energy Council

AER

Australian Energy Regulator

AEMC

BSL

COAG

Commission

ECA

EME
ESC

EWON

IPART

LRET

NECF

Australian Energy Market Commission
Brotherhood of St Laurence

Council of Australian Governments
See AEMC

Energy Consumers Australia
Energy Made Easy

Essential Services Commission

Energy and Water Ombudsman NSW

Independent Pricing and Regulatory Tribunal

Large-scale Renewable Energy Target

National Energy Customer Framework

NEL

National Electricity Law

NERL

National Energy Retail Law

NER

National Electricity Rules

NERO

National energy retail objective

NSW

New South Wales

NERR
PIAC
QCA

RPIG

SACOSS
SRES

National Energy Retail Rules

Public Interest Advocacy Centre

Queensland Consumers Association

Retail Pricing Information Guidelines

South Australian Council of Social Service
Small-scale Renewable Energy Scheme
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A

SUMMARY OF OTHER ISSUES RAISED IN SUBMISSIONS

This appendix sets out the issues raised in consultation on this rule change request and the AEMC’s response to each issue.

Table A.1 contains a summary of issues raised in submissions to the consultation paper published by the Commission which are not addressed in the
body of this determination.
Table A.1: Summary of other issues raised in submissions to consultation paper
STAKEHOLDER

ISSUE

AEMC RESPONSE

COTA Australia, p 2

To make prompts to EME more effective,
information should be provided on the notice of
when offers on EME will be updated.

Energy & Water Ombudsman NSW, p 2

Notices should include information about the
customer’s right to access a payment plan
under the retailer’s hardship plan.

The primary purpose of the notice and the
narrow prescription of the information required
in the rule means references to EME are not
required. It has been determined that the
notice should be as simple and direct as
possible. Inclusion of information about EME,
and when offers will be updated will result in a
more complex notice and may increase
consumer confusion and cost to retailers (which
may be passed through to consumers).

Powershop, p 3

Where a consumer is on an expired fixed
benefit, notice should include the retailer’s
alternative best offer versus the expired fixed
benefit.

Where a consumer is receiving notice of an
expired fixed benefit the retailer must comply
with the requirement of the fixed benefit rule.
Under the final rule an exemption has been
provided from advance notice.

It has been determined that the notice should
be as simple as possible. Inclusion of
information about the customers right to access
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STAKEHOLDER

ISSUE

Origin, p 4

Predictable plan products do not neatly align
with the traditional use and supply charge
structure of consumption tariffs. These products
should be considered as an excluded category
from the notice requirements. Predictable plan
is where the customer receives a tailored price
based on their historical energy use.

Department of State Growth (Tasmania), p 1
AGL, p 6

QCA, p 2

Tasmania does not apply the NERR in relation
to the gas industry.

Under ten business days’ notice, the AER would
need to ensure that EME could manage
thousands of offers being removed and added
by retailers in a 2-day period. Under section 23
of the RPIG guidelines

Changes to other rules, for example when
retailers are advised of changes to network
tariffs, may be required for the rule change to
be fully effective

AEMC RESPONSE

a payment plan will result in a more complex
notice.

Under a predictable plan, the customer has
opted to receive their bill and their tariffs and
charges as a set monthly billing amount over a
particular period. If this agreed monthly bill
changes, then the retailer would be required to
provide advance notice of the changes to the
monthly amount payable.

Where the NERR does not apply in a jurisdiction
the final rule will also not apply.

Retailers would have to update thousands of
offers on these dates given they tend to update
offers around 1 July anyway. This is true
whether ten, five or zero business days’ notice
is required.

The final rule prescribes five business days’
notice rather than ten business days to take
into account the timing associated with network
determinations, access arrangements and
annual pricing proposals. If stakeholders are of
the view that the rules related to timing of
network tariffs negatively impact on the ability
for consumers to get timely information, a rule
change request may be submitted to the AEMC
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STAKEHOLDER

ECA (Late submission),

ISSUE

Behavioural insights suggest advance notice is
unlikely to change consumer behaviour. The
proposed rule’s implementation should
therefore be informed by behavioural insights
research, market research and considerations of
alternative designs to establish how consumers
engage with notices and the best form for
notices, prior to specification of the rule.
Retailers should be required to play a role in
this by monitoring effectiveness.

AEMC RESPONSE

for consideration.

The Commission has determined given the
purpose of the rule and the minimum
information that must be contained in the
notice pursuant to the rule it is not necessary to
undertake research prior to implementation of
the rule.
The rule balances minimum requirements that
will provide information to allow consumers to
know the relevant information about the price
change with the discretion for retailers to
determine how best to provide this information.
Retailers have experience on how best to
communicate with their customers and it is
important for them to be able to leverage this
experience and to continue to evolve how
information is provided to meet the consumer’s
needs.

Table A.2 contains a summary of issues raised in submissions to the draft determination published by the Commission which are not addressed in
the body of this determination.
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Table A.1: Summary of other issues raised in submissions to draft determination
STAKEHOLDER

ISSUE

PIAC, p 2

The rule should explicitly require retailers to
notify consumers of price changes in the
language they have chosen to receive
communications in.

Queensland Consumers Association, pp 4-5

Maximum amount of uniformity is very
important and therefore the AER should be
required to develop a guideline how the
required information should be provided and
this should be influenced by research on how
consumers respond to different types of notice.

AEMC RESPONSE

The costs of requiring this provision in the rule
are likely to outweigh the benefits. Retailers
that currently offer communication in the
language chosen by the customer may also
withdraw this benefit as a result of the
additional requirement. That being said, the
Commission does recommend that those
retailers who offer communications in other
languages consider providing advance notice in
the language elected by the consumer.

Given the primary purpose of the rule is the
consumers right to be informed of price
changes before they occur, it is not necessary to
undertake research prior to implementation.
The rule is designed to meet this primary
purpose by balancing minimum information
requirements for consumers to make informed
decisions with the discretion for retailers to
determine how best to provide this information,
based on their experience communicating with
customers and ongoing changes to how
information is provided to meet consumer
needs. The Commission understands that if the
primary purpose of the rule was to enhance
consumer engagement, additional consumer
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STAKEHOLDER

Queensland Consumers Association, p 5

ISSUE

AEMC RESPONSE

research, such as that proposed, might be
appropriate.

The Commission is not of the view that ongoing
monitoring is required. The AER is responsible
for compliance and enforcement and have the
discretion to determine how they will enforce
the rule.

The rule should include requirements for
ongoing monitoring of retailer compliance and
of its effectiveness and a review after 3 years of If stakeholders are of the view that a change is
operation.
required after the final rule has been in
operation for some time, a rule change request
can be submitted and will be considered by the
Commission.

Simply Energy, p 2; Origin, p 3

Simply Energy is hopeful that once the rule
change is made, Queensland will repeal its
current derogations around notifying customers
of tariff changes and fully adopt the
requirements as expressed in the NERR.

EnergyAustralia, p 4

If the Commission decides not to provide
flexibility in the rule in relation to late network
determination, then consideration must be
given to imposing a timeframe for the
finalisation of gas network determinations.
However, note that the NGR cannot be changed
to provide a clear window of time as timing is

The rule has been designed to enable
harmonisation of requirements across the NERR
jurisdictions. The removal of the derogation,
however, is a matter for the Queensland
government and is therefore out of scope of
this rule change request.
The final rule prescribes five business days’
notice, rather than ten, to account for the
timing associated with network determinations,
access arrangements and annual pricing
proposals. If stakeholders are of the view that
the rules related to timing of network tariffs
negatively impact on the ability for consumers
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STAKEHOLDER

ISSUE
considered under the access arrangement.

Powership, p 1

AGL, pp 2,5

AGL, pp 5-6

AEMC RESPONSE

to get timely information, a rule change request
may be submitted to the AEMC for
consideration.

Retailers should retain the ability to notify
customers by no later than their next bill as a
fallback. Powershop currently notifies customers
in advance and also on their next bill. This
ensures customers have been made aware of
the change should they miss the advance
notification.

Retaining the ability to notify customers by the
next bill as a fallback, would effectively be no
change from the current rules, as a minimum
requirement, and would not meet the
customer’s right to know of price changes
before they occur. However, there is nothing
preventing a retailer from also including
information on the customer’s next bill.

AGL considers that requirements imposed by
regulation should be trialled to ensure that
there is rigorous evidence base to support the
decision.

The rule has been drafted to provide flexibility
to the retailer to provide notice in the way that
best meets the needs of their customers.
Therefore, AGL is free to run different trials on
the format of the information to determine what
works best for its customers. The Commission
does not think it is necessary to run a trial prior

Removing gazette/newspaper notice
The Commission should consider recommending requirements for standing offers is outside the
reductions or changes to other processes within scope of the rule change request. Any changes
the price-change event timeline, removing
to other timelines and to explicit informed
consent are outside of the scope of this rule
gazette/newspaper notice requirements for
change request. They would require separate
standing offers and amend the rules related to
rule change requests that the Commission
explicit informed consent.
would consider.
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STAKEHOLDER

ISSUE

ECA p 3

Recommend that the rule’s implementation be
informed by behavioural insights research, to
track the range of consumer responses and
outcomes. Therefore the context and form of
the notice should be set by the AER.

ECA p 5

The rule should be amended to require the
retailer to report to the AER various information
on the number of affected customers, and the
outcome of the notice. The AER should then
report on this information in its pubic reporting.

AEMC RESPONSE

to implementing the rule as the rule contains
the minimum information a customer needs to
be informed of a price change and having that
information on the notice will meet the purpose.

Given the primary purpose of the rule is the
consumers right to be informed of price
changes before they occur, it is not necessary to
undertake research prior to implementation.
The rule is designed to meet this primary
purpose by balancing minimum information
requirements for consumers to make informed
decisions with the discretion for retailers to
determine how best to provide this information,
based on their experience communicating with
customers and ongoing changes to how
information is provided to meet consumer
needs. The Commission understands that if the
primary purpose of the rule was to enhance
consumer engagement, additional consumer
research, such as that proposed, might be
appropriate.

Retailer monitoring of adherence to the rule will
add to the costs of implementation. Compliance
is enforced via the civil penalty provision.
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B

LEGAL REQUIREMENTS UNDER THE NERL

B.1

Final rule determination

In accordance with section 259 of the NERL the Commission has made this final rule
determination in relation to the rule proposed by the Australian Government and the NSW
Government.

The Commission’s reasons for making this final rule determination are set out in section 4.

B.2

A copy of the final rule (being a more preferable rule) is attached to and published with this
final rule determination. Its key features are described in section 4.4.

Power to make the rule

The Commission is satisfied that the final rule falls within the subject matter about which the
Commission may make rules. The final rule falls within section 237 of the NERL as it relates
to
•
•
•

B.3

•

regulating the activities of persons (retailers) involved in the sale and supply of energy to
customers (section 237(1)(a)(ii)).

any matter or thing contemplated by this Law or necessary or expedient for the purposes
of this Law (section 237(1)(b)).
imposing obligations on retailers (section 237(3)(e)).

Commission’s considerations

In assessing the rule change request the Commission considered:
•

it’s powers under the NERL to make the rule

•

submissions received during consultation

•
•

B.4

regulating the provision of energy services to customers, including customer retail
services and customer connection services (section 237(1)(a)(i)).

the rule change request

the Commission’s analysis as to the ways in which the proposed rule will or is likely to,
contribute to the NERO.

There is no relevant Ministerial Council on Energy (MCE) statement of policy principles for
this rule change request.109

Civil penalties

The Commission cannot create new civil penalty provisions. However, it may recommend to
the COAG Energy Council that new or existing provisions of the NERR or NERL be classified
as civil penalty provisions.

109 Under s. [33 of the NEL/ 73 of the NGL/ 225 of the NERL] the AEMC must have regard to any relevant MCE statement of policy
principles in making a rule. The MCE is referenced in the AEMC’s governing legislation and is a legally enduring body comprising
the Federal, State and Territory Ministers responsible for energy. On 1 July 2011, the MCE was amalgamated with the Ministerial
Council on Mineral and Petroleum Resources. The amalgamated council is now called the COAG Energy Council.
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The new provisions that the Commission and the AER will recommend that the COAG Energy
Council class as civil penalty provisions are subrules 46(4)-46(4A).

A civil penalty provision was not requested in the rule change request.

However, the Commission considers that the new provisions should be considered as civil
penalty provisions because a civil penalty will be an appropriate deterrent to any delay in
issuing advance notification to customers. The Commission considers that detriment to
consumers (relating to the lack of advance notice to changes in prices or tariffs before they
occur and the potential for bill shock) could occur if retailers do not comply with these new
provisions and that classifying this provision as a civil penalty provision will assist in avoiding
this consumer detriment by deterring noncompliance.

In addition, this provides for consistency with the fixed benefit rule (subrules 48A(1), (3) and
(4)) which the Commission has recommended to carry a civil penalty provision.
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