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ADVICE 

BACKGROUND 

1. The Australian Energy Market Agreement (AEMA) establishes a process for the 

Australian Energy Market Commission (AEMC) to assess and provide advice to the 

Ministerial Council on Energy (MCE) on the effectiveness of competition in the retail 

electricity and natural gas markets of jurisdictions for the purpose of phasing out 

retail price regulation where effective retail competition is demonstrated (clause 

14.11). 

2. The AEMC carries out its assessments and provides its advice in accordance with a 

Statement of Approach that is approved by the MCE (clause 14.11). 

3. To date, the AEMC has conducted competition reviews of the electricity and natural 

gas sectors of Victoria (2007), South Australia (2008) and the Australian Capital 

Territory (2010). 

4. At their Standing Council on Energy and Resources (SCER) meeting held on 

8 June 2012, Ministers agreed to request the AEMC to commence its scheduled 

review of the effectiveness of retail competition in electricity and gas retail markets in 

New South Wales. 

5. This request for advice, while similar to those provided to the AEMC in the past, 

reflects the passage of time and lessons learned from previous competition reviews.   

6. Ministers have agreed to the request for advice set out below. 

REQUEST 

7. The MCE has, by resolution dated 8 June 2012, agreed to request the AEMC 

(pursuant to s.41 of the National Electricity Law1 and s.79 of the National Gas Law2) 

to undertake a review of, and provide advice to the MCE on, the state of competition 

in the New South Wales electricity and natural gas retail markets for small 

customers.  In particular: 

 an assessment of the state of competition and the extent to which it is deemed 

effective for small electricity customers (i.e. customers consuming less than 

160 megawatt hours (MWh) per annum) and small natural gas customers (i.e. 

customers consuming less than 1 terajoule (TJ) per annum)3;  

                                                
1
  Schedule to the National Electricity (SA) Act 1996. 

2
  Schedule to the National Gas (SA) Act 2008. 

3
  The Independent Pricing and Regulatory Tribunal (IPART) regulates both retail electricity 

and natural gas prices for small customers in New South Wales (i.e. customers consuming 
less than 160 MWh of electricity per year and less than 1TJ of natural gas per year).  
IPART’s most recent electricity and natural gas standing offer price determinations cover 
the period from 1 July 2010 to 30 June 2013.  
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 the availability and take up of time of use tariffs and the impact of time of use 

tariffs on competition; and 

 based on that assessment, advice on the ways in which the effectiveness of 

competition can be improved (where competition is found to be not effective) as 

well as possible implementation strategies for the removal of retail price 

regulation for small electricity customers and small natural gas customers in New 

South Wales, regardless of the state of competition.  This is to include advice for 

an option to gradually roll back retail price regulation through a reducing eligible 

consumption threshold. 

The review must be undertaken, and the advice must be prepared, in accordance 

with the requirements set out in paragraphs 8 and 9. 

8. The AEMC must carry out its review of, and provide its advice on, the state of 

competition in the New South Wales electricity and natural gas retail markets for 

small customers generally in accordance with the Statement of Approach and4: 

— apply the criteria developed by the MCE; and 

— use the methodology and approach set out in Chapters 2 and 3 of the Statement 

of Approach. 

9. In formulating its advice on the state of competition in the relevant markets, the 

AEMC should have regard to the fact that under clause 14.14 of the AEMA, 

participating jurisdictions have agreed that the phase out of the exercise of retail 

price regulation:    

— need not include the removal of ‘obligation to supply’ arrangements; 

— may involve a further period of price monitoring and/or price agreements with 

retailers under appropriate oversight arrangements; and 

— does not prevent the exercise of a reserve price regulation power where effective 

competition for categories of users ceases, provided that the power is only 

exercised in accordance with a regulatory methodology promulgated by the 

AEMC, and is subject to review by the AEMC of the effectiveness of competition 

in accordance with the AEMA. 

Commencement of the review 

10. Consistent with the AEMC’s consultation process set out in its Statement of 

Approach (at clause 4.3), the AEMC must, before commencing its assessment of the 

state of competition in the New South Wales electricity and natural gas retail markets 

for small customers: 

— issue a public notice announcing the commencement of an assessment together 

with a proposed timetable for its completion including providing advice; and 

                                                
4
  The MCE has noted that, consistent with the AEMC’s Statement of Approach, there may be 

more than one relevant retail electricity and natural gas market for small customers in New 
South Wales.  The AEMC will consider the relevant retail market(s) in which competition will 
be assessed.  For the avoidance of doubt, a market may be defined by reference to groups 
of users or regions.    
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— call for public submissions within a time nominated by it on the state of 

competition in the relevant New South Wales electricity and natural gas retail 

markets.  

Consultation with the New South Wales Government and relevant stakeholders 

11. The AEMC must, at each step in the review and advice process, consult with the 

New South Wales Government.  The AEMC must also consult and meet with 

relevant stakeholder groups in New South Wales who have an interest in the 

oversight, regulation or other control of retail prices and retail competition. 

Two Stages of Reporting and Advice 

12. After the initial publication of an AEMC Issues Paper which outlines this review, the 

AEMC must follow a two stage reporting and advice process (broadly consistent with 

clause 4.3 of the Statement of Approach) as follows: 

Stage 1 

12.1. Publish a draft report (Draft Report): 

— setting out the AEMC’s assessment of the state of competition and the extent to 

which it is deemed effective for small electricity customers and small natural gas 

customers in New South Wales; 

— the availability and take up of time of use tariffs and the impact of time of use 

tariffs on competition;  

— based on that assessment, advice on the ways in which the effectiveness of 

competition can be improved (where competition is found to be not effective) as 

well as possible implementation strategies for removal of retail price regulation 

for small electricity customers and small natural gas customers in New South 

Wales, regardless of the state of competition, including advice for an option to 

gradually roll back retail price regulation through a reducing eligible consumption 

threshold; and 

— inviting public comment on the draft findings. 

 

Stage 2 

12.2. Consider all submissions received and the result of any other consultation 

undertaken after publication of the Draft Report and publish a final report (Final 

Report) setting out its assessment and advice.   

MAKING REPORTS AVAILABLE 

13. The AEMC must provide each of the reports referred to in clause 12 (the Reports) to 

the MCE and the New South Wales Government, as set out below: 

— provide a copy of each of the Reports to all MCE Ministers and the New South 

Wales Government at the same time; and 
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— by no later than seven days after providing each of the Reports to all MCE 

Ministers and the New South Wales Government: 

– make each of the Reports available on its website; and 

– place a notice of publication of each of the Reports in a nationally circulating 

newspaper. 

Date by which advice is due 

14. The AEMC must provide its Final Report to the MCE by 30 September 2013. 

Management of confidential information 

15. The MCE notes that the AEMC will manage all confidential information provided to it 

in accordance with the Statement of Approach. 
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